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The question as to the rights of an in- 
nocent holder for value of corporate stock 
illegally issued by the proper officers of such 
corporation and bearing its corporate seal, 
apparently gave considerable trouble to the 
Supreme Court of Ohio, in the case of Cin- 
cinnati, N.O. & T. P. Ry. Co. v. Citizens’ 
National Bank, 47 N. E. Rep. 249. The 
following propositions of law are laid down 
by a majority of the court: A  certifi- 
cate of stock of a corporation in the usual 
form is an assurance to the world that the 
person named is the owner of the number of 
shares of its capital stock stated therein, and 
that these shares will be transferred on the 
books of the company to one purchasing the 
game on a surrender of the certificate witha 
proper assignment; and one who purchases 
snch certificate ticket in the market, without 
knowledge of any fraud in its issue, is en- 
titled to have it transferred to him on the 
books of the company, and if, on demand, 
such transfer is refused, may recover of the 
company its value at the time of the demand. 
Where certificates of the stock of a company 
arerequired to be issued by the president 
andthe secretary under the seal of the ccm- 
pany, and no other mode is provided or can 
be used, and neither the secretary nor the 
president is prohibited from holding stock, 
and both, with its knowledge, do in fact 
hold stock, the fact that a certificate is issued 
in favor of the secretary is not, of itself, 
sufficient to put a party on inquiry as to 
whether the secretary is rightfully the owner 
ofit, By reason of what appears on the 
face of a certificate of stock, and the fact 
that, as a matter of general knowledge in the 
business world, such certificates of stock are 
extensively purchased as investments, with 
no other inquiry than as to the genuineness 
of the signatures of the officers to the certifi- 
cates, and that such use of them adds to the 
Value of the stock of a company, and is 
largely to its advantage, the company is 
charged with the duty of observing care in 
their issue, and of supervising their agents 
charged with the performamce of the duty. 
This is a duty it owes to all persons dealing in 








its stock ; and if, by reason of its negligence in 
this regard, spurious stock is issued, it is lia- 
ble in damages to any one purchasing it for 
value, without knowledge of its fraudulent 
character. Anda failure of the party, un- 
der such circumstances, to inquire at the of- 
fice of the company, is not such contributory 
negligence as will deprive him of the right to 
recover, although such inquiry would have 
disclosed the fraudulent character of the cer- 
tificate. The opinion of the court by Min- 
shall, J., evidenees much thought and labor 
and the dissenting opinion of Shanck, J., is 
not without force. 


A very recent decision by the United States 
Circuit Court of Appeals of New York, in- 
volving the right to a patent, will have far 
reaching effect upon the construction of 
electric railway lines. The holding of the 
court was that the Vanderpoele under-run- 
ning trolley patent is invalid on the ground 
that a previous patent on same construction 
had been iesued to the same patentee. The 
patent is entitled ‘‘Traveling Contact for 
Electric Railways,’’ was issued in 1893, and 
is now by assignment the property of the 
General Electric Co. It is said that this de- 
cision will-give the whole country the benefit 
of competition in an important part of the 
equipment of electric railways. It was the 
only remaining patent upon which the Gen- 
eral Electric Company based its claim for 
monopoly of the trolley street railway busi- 
ness. The lower court had sustained the 
patent but the court of appeals by a unani- 
mous vote held it to be invalid. 











NOTES OF RECENT DECISIONS. 





UnratR CompeTiITION IN’ Business —— 
Metuops oF ApvVERTISING.—The case of Hil- 
son Co. v. Foster, 80 Fed. Rep. 896, re- 
cently decided by the United States Circuit 
Court, Southern District of New York, is an 
action somewhat novel in character, though 
grounded upon well settled principles of 
trade-mark law. It was brought to restrain 
unfair competition in trade. The court held 
that money invested in advertising is as much 
a part of a business as if invested in buildings 
or machinery, and when the goods of a man- 
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ufacturer have become popular, not only be- 
cause of their intrinsic worth, but also by 
reason of the ingenious, attractive, and per- 
sistent manner in which they Pave been ad- 
vertised, the good will thus created is entitled 
to protection against unfair competition. The 
adoption of a manufacturer’s distinctive 
means of advertising his goods, by the use, 
for similar goods, of means which involve 
nothing original, and, though not identical 
at any point, are similar at every point, in- 
cluding the use of a picture which, in general 
design and in the idea conveyed, is so like a 
picture used to advertise such manufac turer’s 
goods as to be readily mis'aken for it by the 
ordinary purchaser, though differing from it 
in details of arrangement, constitutes unfair 
competition. Similarities in tne methods of 
dressing up goods for the market, and of ad- 
vertising them, which, when considered alone, 
are immaterial and insignificant, may be im- 
portant as tending to establish a general de- 
sign on the part of one dealer to palm off his 
goods as those of another, and as helping to 
establish the intent in more flagrant infrige- 
ments of right. 





Contract — ConstDERATION — ILLEGAL IN 
Part.—A sealed agreement was the basis of 
the suit in Fisbell v. Gray, 37 Atl. Rep. 606, 
recently decided by the Supreme Court of 
New Jersey. It appeared that by the instru- 
ment the plaintiff assigned to a certain cor- 
poration the good will of a large and valuable 
business of the insurance of merchants 
against losses which he had carried on and 
established, and in addition stipulated as fol- 
lows: ‘*That the said party of the second 
part, for the consideration aforesaid, he:eby 
agrees not to interest himself, or engage in, 
or bave othersinterest themselves for bis ben- 
efit or in his bebalf in any manner, in any 
company, corporation, or firm whose business 
is that of guarantying merchants or others 
against loss in business; and, should the said 
party of the secona part violate his agree- 
ment in this paragraph contained, the pay- 
ments agreed t» be made to him in the third 
paragraph of tis contract are to thereupon 
cease, and to be forfeited forever thereafter.’’ 
The action was brought to recover the 
moneys agreed to be paid by the company 
in return for the transfer above mentioned, 
and the covenants contained in the agree- 








ment on the part of the plaintiff. The jury, 
under the instruction of the court, found for 
the plaintiff, and the motion now is to set 
aside that verdict. The principal contention 
against a recovery on the deed in question 
was that the agreement in suit is illegal and 
void by reason of the stipula'ion above re- 
cited to the effect that the plaintiff would not 
in any wise engage in the insurance business 
whose good will was transferred to the credit 
system company. The proposition was that, 
as this part of the consideration for the de- 
fendant’s promise is illegal, the entire con- 
tract falls, and that no part of it can be en- 
forced. In support of this prsition a number 
of authorities were cited, some of which sus- 
tain it. But the court refused to so hold, de- 
ciding that where there are several considera- 
tions, and one of them is an illegal promise 
to refrain from a particular business, the 
presence of such illegal stipulation will not 
illegalize the entire contract. Such stipula- 
tion will be treated as unenforceable, and not 
as immoral or criminal. The rule, says Beas 
ley, C. J., who delivered the opinion, is gen- 
erally laid down by the text writers in treating 
of the effect of an illegal element in the consid- 
eration of contracts in terms so general tbat it 
embraces the class of stipulations which pro- 
vide in too brvad a form against competition 
in a given business. According to it, a con- 
tract not to compete ina Certain business 
within reasonable bounds as to place is per- 
missible, but, if it possesses too wide a scope, 
it becomes an unnecessary restraint of trade, 
and it vitiates all promises that rest upon it, 
in whole or in part, as a consideration. As 
a consideration it was, in the earlier cases, 
treated as devoid of legal force, but it was 
deemed to vitiate all other considerations 
with which it was blended. On this theory 
an agreement to abstain generally from car 
rying on a certain business, as in the present 
case, was treated as though it were an agree 
ment to commit a crime, and, as a conse 
quence, it illegalized everything that it 
touched. But this view, it has since been 
perceived, is unnecessarily stringent, and is, 
in fact, quite unreasonable. There is noth- 
ing immoral or criminal in a stipulation not 
to engage in a certaim business. A man may 
bind himself to such an abstention without 
incurring any legal penalty. The only effect 
is that such an engagement cannot be el- 
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forced, either at law or in equity. And this 
isthe aspect in which itis regarded by the 
modern authorities. This modification of 
judicial opinion is very pointedly stated in 
one of the cases cited in the brief of the 
counsel of the plaintiff. The authority thus 
youched is that of Green v. Price, 13 Mees. 
& W. 695, andin it Pollock, C. B., referring 
tothe sort of agreement now in question, 
said: ‘‘It is not like a contract to do an il- 
legal act. It is merely a covenant, which the 
law will not enforce, but the party may per- 
form it if he chooses.’’ And upon the cita- 
tio by counsel of cases holding a contrary 
doctrine the reply of the chief baron was: 
“The policy of the law has been altered since 
that time. It has been found to be beneficial 
tocommerce that there should be such re- 
straints to some extent, and the courts there- 
upon retrace their steps.’’ This distinction 
between a merely unenforceable promise in a 
matter of this kind and one that is criminal 
is illustrated in the decision of the case of 
Erie Ry. Co. ads. Union Locomotive & Express 
Co., the principle being maintained that a 
stipulation that was not immoral would not 
vitiate or avoid the entire agreement. And 
if we regard the dictates of justice alone, no 
other doctrine is possible. This is obvious 
from the present case. If it be true that by 
reason of the promise of the plaintiff to ab- 
stain from this business being blended with 
the residue of the consideration that con- 
sisted of valuable interests transferred to the 
company, will prevent a recovery of the price 
agreed to be paid for such property, and will 
enable the company to retain it without giv- 
ing the equivalent agreed upon, a result cer- 
tainly obtains that would be both wholly un- 
conscionable and impolitic. According to the 
principle forming the basis of the decision in 
the Erie Railway Case, just cited, that the 
presence in a contract of one of these in- 
hibited undertakings does not in any degree 
whatever either add to or deprive it of its 
legal efficacy, standing alone it will not con- 
stitute a legal consideration, nor will it to any 
extent, be executed. The later decisions 
upon the subject appear to regard this as the 
true principle. Mallan v. May, 11 Mees. & 
W. 653; Wallis v. Day, 2 Mees. & W. 273, 
16 Mees. & W. 346. 





Sate sy Lire Tenant—Ricuts or Re- 
MAINDER-MEN.—In Price v. Bassett, 47 N. E. 





Rep. 243, decided by the Supreme Judicial 
Court of Massachusetts, it appeared that a 
devise provided that the holder of the life es- 
tate might hold the land ‘‘for her entire use 
and benefit so long as she shall live, with 
permission to sell and use the same, or any 
part of it, if she shall need it for her com- 
fortable support and maintenance.’’ The 
holder of the life estate, when not in actual 
want, having a home and money in bank, 
sold this land for a price less than half its 
real value, without investigating the value of 
the land. It was held that the remainder- 
man was entitled to equitable relief, since one 
who is entitled to execute a power of sale by 
which the interests of others will be affected 
is bound to exercise reasonable care and dili- 
gence. It was further held that where such a 
sale is made to one whose agent had actual 
knowledge of all the circumstances, the pur- 
chaser takes subject to the equities of the re- 
mainderman. The court said in part: 


It is abundantly settled that one who is entitled to 
execute a power of sale by which the interests of 
others will be affected is bound to exercise not only 
good faith, but reasonable care and diligence, and 
that, if others are injured by the negligent exercise of 
the power, they may appeal to equity for redress. 
Howard v. Athes, 3 Metc. (Mass.) 308, 311; Oberlin 
College v. Fowler, 10 Allen, 545; Montague v. Dawes, 
14 Allen, 369; Dyer v. Shurtleff, 112 Mass. 165, 169; 
Drinan vy. Nichols, 115 Mass. 353, 357; Dexter v. 
Shepard, 117 Mass. 480, 485; Hood v. Adams, 124 
Mass. 481, 484; Thompson v. Heywood, 129 Mass. 401; 
Briggs v. Briggs, 135 Mass. 306, 309; Clark v. Sim- 
mons, 150 Mass. 357,23 N. E. Rep. 108. To sell land 
in active request for less than half its market value, 
and at a sacrifice of more than $2,000, without taking 
any steps or making any effort to find out whether 
the price for which she sold was reasonable, or was 
the fair market value, or whether she could get more, 
and to do this advising only with the purchaser’s 
agent, was, as matter of law, negligence on the part 
of Mrs. Price in exeeuting her power. The great in- 
adequacy of price was the natural and proximate re- 
sult of this negligence. The loss by reason of this 
inadequacy of price was prejudicial to the interests of 
the remainder-man, and he is entitled to equitable re- 
lief. It is not necessary now to decide what form the 
relief to be afforded shall take. The purchaser does 
not stand in the position of a purchaser without 
notice. His agent, who alone assumed to act for him 
in the purchase, had actual knowledge of all the cir- 
cumstances of the sale, acting also as the adviser of 
the seller in relation to it. The purchaser is charged 
with this knowledge, and the land in his hands is 
subject to all the plaintiff’s equities. 
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CONTRACTS OF MINORS. 


1. Voidable Contracts. 

2. Void Contracts. 

8. Valid Contracts. 

4. Contracts for Necessaries. 

5. Minor in Business. 

6. When an Infant Lives at Home with his Parents. 
7. Mixed Question of Law and Fact. 

8. Emancipation of Infant. 


1. Voidable Contracts.—Under the general 
rule the contracts of minors are voidable or 
valid. If the decisions are investigated it 
will be found that all simple, and nearly all 
sealed, contracts by infants, which are not 
founded upon an illegal consideration are 
voidable and not void, and may be ratified 
by the infant on coming of age. Such con- 
tracts remain a legal substratum for future 
assent or disaffirmance. Of course in some 
cases he may make a valid contract, but all 
other simple, and nearly all sealed, contracts, 
executed or executory, are voidable or con- 
firmable by him at his election on arriving at 
majority. His rights are fully protected by 
conferring on him the power to avoid his con- 
tracts, or, in other words, by giving him im- 
munity from liability until such contracts are 
ratified by him after arriving at full age.? 
Hence, his contracts of suretyship are merely 
voidable ;? and an account stated ;* a convey- 
ance by lease and release ;° a deed ;° a mort- 


1 Shipley v. Breen, 125 Mo. 445; Lemmon vy. Bee- 
man, 45 Ohio St. 505; Thompson vy. Strickland, 52 
Miss. 574; Sparman v. Keim, 83 N. Y. 245; Skinner v. 
Plaisted, 48 N. H. 418; Kendrick v. Niess, 17 Colo. 
506; Scranton v. Stewart, 52 Ind. 68; Lilinois Land, 
etc. Co. v. Bonner, 75 Ill. 315; Bozeman v. Browning, 
81 Ark. 364; Mustard v. Wohlford, 15 Gratt. (Va.) 
829; Patchin v. Cromach, 13 Vt. 330; Flower v. 
Railroad Co. (1894), 2 Q. B. 65; Holmes v. Rice, 45 
Mich. 142; Weaver v. Jones, 24 Ala. 420; Irvine v. Ir- 
vine, 9 Wall. (U. S.) 617; Benjamin on Cont., 52. 

2 Harvey v. Dipple, 31 Ohio St. 72. 

3 Cole v. Pennoyer, 14 Ill. 158; Cummings v. Powell, 
8 Tex. 80; Mustard v. Wohlford, 15 Gratt. (Va.) 329; 
Owen v. Long, 112 Mass. 108; Reed v. Lane, 61 Vt. 
481; Patchin v. Cromach, 13 Vt. 330; Curtin v. Patton, 
11 Serg. & R. (Pa.) 305; Vaughn v. Darr, 20 Ark. 600; 
William v. Hurrison, 11 8. Car. 412; Fetrow v. Wise- 
man, 40 Ind. 148; Scott v. Buchanan, 2 Humph. 
(Tenn.) 468; Fonda v. Horne, 15 Wend. (N. Y.) 631; 
Williams v. Moore, 11 Mees. & W. 256; Shropshire 
v. Burns, 46 Ala. 108. 

4 Williams v. Moore, 11 Mees. & W. 256. 

5 Zouch v. Parsons, 3 Burr. 1794; Griffith v. Schwen- 
deman, 27 Mo. 412. 

6 Kendell v. Lawrence, 22 Pick. (Mass.) 540; 
Zouch v. Parsons, 3 Burr. 1794; American Mort. Co. 
v. Wright, 101 Ala. 658; Sharp v. Robinson, 76 Ala. 
348; Pingrey on Real Prop., 1281. 

















gage ;’ a promissory note; an indorsement 
of a promissory note ;° agreement to pay in- 
terest ;!° bonds with a penalty;” other 
bonds ;” conveyances ;¥ exchange of prop. 
erty ;4 compromise ;¥ stock contracts ;™ get. 
tlement of boundary lines between two prem. 
ises ;!” agreement to render service ;* appoint- 
ment of agents.” 

2. Void Contracts.—There is a class of 
contracts of infants which are absolutely 
void. All contracts, it is said, which take 
effect by the delivery of the infant himself 
are voidable and not void; it is only such 
contracts as take effect by the delivery 
of another for the infant that are ab 
solutely void.” But this statement is not 
correct, because by the weight of authority s 
minor can appoint an agent, and on becom- 
ing of age ratify such appointment and of 
course the agent’s act.”1_ But it is generally 

















7 Salinas v. Bennett, 33 S. Car. 285; Barney vy. Rut 
ledge (Mich.), 62 N. W. Rep. 369; Roberts v. Wiggin, 
1 N. H. 73; Logan v. Gardner, 136 Pa. St. 588; French 
v. McAndrew, 61 Miss. 187;, Henry v. Root, 33 N.Y. 
526; Callis v. Day, 38 Wis. 643; Dixon v. Merritt, 2 
Minn. 196; Manning v. Johnson, 26 Ala. 446; Pingrey 
on Chattel Mortgages, 91; Pingrey on Real Estate 
Mort. 352. 

8 Boody v. McKenney, 23 Me. 517; Minock ¥. 
Shortridge, 21 Mich. 804; State v. Plaisted, 43 N.H 
413; Baldwin v. Van Deuson, 37 N. Y. 487; Earl}. 
Reed, 10 Met. (Mass.) 389; Fetraw v. Wiseman, # 
Ind. 148. 

9 Nightingale v. Withington, 15 Mass. 272; Frazier 
v. Massey, 14 Ind. 882; Briggs v. McCabe, 27 Ind. 82; 
Willis v. Twambly, 13 Mass. 204. 

10 Bradley v. Pratt, 23 Vt. 878. Compare Fisher’. 
Mowbray, 8 East, 330. 

ll Karcher v. Green, 8 Houst. (Del.) 163; Weaver’. 
Jones, 24 Ala. 420; Mustard v. Wohlford, 15 Gratt 
(Va.) 829. 

12 Conroe y. Birdsall, 1 John. Cas. (N. Y.) 1ij 
Blake v. Supervisors, 61 Barb. (N. Y.) 149; Patchin’ 
Cromach, 13 Vt. 330. 

18 Davis v. Dudley, 70 Me. 236; Allen y. Poole,i 
Miss. 323; Schaffer v. Lovsette, 57 Ala. 14; Lllinois 
Land Co. v. Bonner, 75 Ill. 815; Tunison v. Chambli, 
88 Ill. 378; Logan v. Gardner, 136 Pa. St. 588; Freneb 
v. McAndrew, 61 Miss. 187. 

14 Williams v. Brown, 34 Me. 594. 

16 Baker v. Lovett, 6 Mass. 78; Barnaby v. Barnabj; 
1 Pick. (Mass.) 221; Ware v. Cartledge, 24 Ala. 622. 

16 Robison v. Weeks, 56 Me. 102; Indianapolis Chait 
Co. v. Wilcox, 59 Ind. 429. 

17 Brown y. Caldwell, 10 Serg. & R. (Pa.) 114. 

18 Clark v. Goddard, 39 Ala. 164; Vent v. Osgood, # 
Pick. ( Mass.) 572. 

19 Voglesang v. Null, 67 Tex. 465; Ferguson V. Rail 
road Co., 73 Tex. 344; Towle v. Dresser, 73 Me. 
Compare Ware v. Cartledge, 24 Ala. 628. 

2 Zouch v. Parsons, 3 Burr. 1794; Dexter V. Hall, 
Wall. (U. S.) 9, 25. 

21 Voglesang v. Null, 67 Tex. 465; Ferguson V- Rail 
road Co., 73 Tex. 344; Towle v. Dresser, 73 Me. 2% 
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held that a minor’s warrant to confess judg- 
ment is absolutely void. And likewise ju- 
risdiction cannot be conferred upon a court 
by a warrant of attorney, executed by a 
minor authorizing the entry of his appearance 
and confession of judgment. So an appoint- 
ment of an attorney by an infant is absolutely 
void. So where a minor purchases property 
which is not a necessary, and gives a judg- 
ment note, or a note with a warrant of attor- 
ney attached thereto, to confess judgment, 
the note is only voidable, but the warrant of 
attorney to confess the judgment is absolutely 
void.** And it has been also held that a power 
of attorney to sell land is absolutely void.” 

3. Valid Contracts.—A minor is under 
legal obligations to provide for the support 
of his wife and children, and is answerable 
on his contracts for hecessaries furnished 
them.” So if an infant’s contract is in dis- 
charge of an obligation which he is by law, 
either general or statutory, bound to perform, 
it is valid.” An infant may assign his 
property in compliance with the  stat- 
ute, and such assignment is valid, be- 
cause he is bound by all actions which, by 
law he is obliged to do; thus, he must pay 
taxes levied on his land.” Notes given in 
settlement of torts by the infant are valid.” 
His recognizance to appear in court is bind- 
ing upon him as if he was an adult.#1 But 
his bond which the law does not require him 
to give is voidable.” All marriage agree- 
ments made by an infant when he has arrived 


2 Fuqua v. Sholem, 60 Ill. App. 140; Cole v. Pen- 
noyer, 14 Ill. 158; Bennett v. Davis, 6 Cow. (N. Y.) 
893; Knox v. Flack, 22 Pa. St. 887; Lawrence v. Me- 
Arter, 10 Ohio, 88; Pyle v. Cravens, 4 Litt. (Ky.) 17; 
Tucker vy. Morehead, 10 Pet. (U. S.) 58. 

2 Cole v. Pennoyer, 14 Ill. 158. 

*% Fuqua v. Sholem, 60 Ill. App. 140. 

% Philpot v. Bingham, 65 Ala. 435. 

* Chapman v. Hughes, 61 Miss. 339; Price v. San- 
ders, 60 Ind. 315; Gilley v. Gilley, 79 Me. 292; Turner 
v. Frisby, 1 Strange, 168. Compare Kelly v. Davis, 
49 N. H. 176. 

27 People v. Moores, 4 Denio (N. Y.), 518; Baving- 
ton v. Clarke, 2 Pen. & W. (Pa.) 115; Stowers v. Hol- 
lis, 88 Ky. 544. 

23 People v. Mullin, 25 Wend. (N. Y.) 698; United 
States v. Bainbridge, 1 Mason, C. C. 88; Winslow v. 
Anderson, 4 Mass. 37. 

29 Horstmeyer v. Conners, 56 Mo. App. 115. 

30 Ray v. Tubles, 50 Vt. 688; Conn. v. Coburn, 7 N. 
H. 368; Earle y. Reed, 10 Met. (Mass.) 387. 

81 State v. Weatherman, 12 Kan. 463; Dial v. Wood, 
§ Baxt. (Tenn.) 296; People v. Moores, 4 Denio (N. 
Y.), 518; Fagin v. Goggin, 12 R. I. 398. 

% Karcher v. Green, 8 Houst. (Del.) 163. 











at the age of consent are valid. The bet- 
ter rule is that parties marrying before the 
age of consent may disaffirm the contract 
during non-age, and it is then void in toto.™ 
But this subject is now generally settled by 
statute. Under the United States statutes,™ 
a contract of enlistment entered into by a 
minor, over sixteen years of age, without the 
consent or knowledge of his parents, cannot 
be avoided by him, but may be by his parents, 
who may claim the custody of the minor be- 
fore majority.” It is held by some authority 
that a minor’s contract when shopping can- 
not be avoided ; that mere purchases at stores 
in the way of shopping, where the articles are 
received and the price paid are irrevocable ;” 
but such doctrine is opposed to the weight of 
authority. 

4. Contracts for Necessaries.—Contracts 
of minors for necessaries are valid. But 
what are necessaries is not easily answered. 
The social standing of the infant and his en- 
vironment have something to do with the kind 
of necessaries suitable to him. Necessaries 
generally refer to supplies which are per- 
sonal, either for the body, as food, clothing, 
lodging, or those necessary for the proper 
cultivation of the mind, as suitable instruc- 
tion, and the purchase of text books. The 
assistance and attendance of servants may be 
necessary. The infant’s clothes may be fine 
or coarse according to his social - condition ; 
and his education may vary according to the 
position he isto fill; the medicine will depend 
on his illness ; and aservant in livery may be 
allowed to a sick infant, if such attendance is 
commonly appropriate in his social condi- 
tion.“ Under the rule of what is necessary, 
a dwelling house is not necessary ;*! neither 
is a bicycle,* unless ordered by a physician ; 


33 Frost v. Vaught, 37 Mich. 65. 

84 Tyler on Inf. 81. 

3% U.S. Rev. St. sees. 1116, 1117. 

36 In re Hearn, 32 Fed. Rep. 141; Zn re Davison, 21 
Fed. Rep. 618; United States v. Gibbon, 24 Fed. Rep. 
136. 

87 Bishop on Cont. 921. 

38 Reeve’s Dom. Rel. pp. 227, 254; Chitty on Cont. 
p. 222; Leake on Cont. 553; 2 Kent’s Com. 240. 

39 Tupper v. Cadwell, 12 Met. (Mass.) 559; Freeman 
v. Bridger, 4 Jones L. (N. Car.) 1; McCarty v. Carter, 
49 Ill. 58; West v. Griggs, 1 Grant (Pa.), 53; Putnam 
vy. Ritchie, 6 Paige (N. Y.), 390. 

40 Chapple v. Cooper, 18 Mees. & W. 252. See, 
also, Price v. Sanders, 60 Ind. 310. 

41 Allen v. Lardner, 78 Hun (N. Y.), 603. 
42 Payne v. Wood, 145 Mass. 55. 
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nor an unnecessary supply of clothing ;* nor 
a professional education;“* nor things for 
mere ornament ;* nor tobacco, prima facie ;* 
nor a horse ;* except where an infant is di- 
rected to use one dy his physician ;* or in 
order to take a trip on business and not for 
pleasure. Necessaries do not include horses, 
saddles, bridles, liquors, pistols, powder, 
whips, and fiddles ; nor a pair of solitaires 
and a goblet; nor kid gloves, cologne, cra- 
vats, and fiddle strings; nor buggy ;* nor 
stock on a farm; nor repairs on real estate, 
though they are necessary to prevent immedi- 
ate and serious injury to the property.™ Food 
and lodging are necessary ;* a nurse in sick- 
ness ;” attorneys’ fees in a necessary suit ;** 
so is dentist’s service; acommon school 
education ;© board of an infant while attend- 
ing school ;* a college education under cer- 
tain circumstances may be necessary, as 
where a minor wishes to become a profes- 
sor ; but generally a professional education 
is not necessary.” 


* 5. Minor in Business.—The law does not 
'* throw any protection around a minor in busi- 


ness not applicable when out of business, and 


x, does not encourage persons to engage in 
business during non-age. So articles pur- 


J 


chased for business purposes, whether that 


48 Johnson v. Lines, 6 Watts. & S. (Pa.) 80. 

44 Turner v. Gaither, 83 N. Car. 357. 

4 McKenna v. Merry, 61 Ill. 179. 

46 Bryant v. Richardson, 12 Jur. N. 8.300, L. R.3 
Exch. 93n. 

47 Wharton v. Mackenzie, 5 Ad. & El. 606; House 
vy. Alexander, 105 Ind. 109; Howard v. Simpkins, 70 
Ga. 322; Miller v. Smith, 26 Minn. 248. 

4 Hart v. Prater, 1 Jurist, 623; Harrison v. Fane, 
1 Man. & G. 556. 

49 Breed v. Judd, 1 Gray (Mass.), 455. 

50 Price v. Sanders, 60 Ind. 310. 

51 Ryder v. Wombell, L. R. 4 Exch. 32. 

82 Lefils v. Sugg, 15 Ark. 137. 

53 Howard v. Simpkins, 70 Ga. 322; Rice v. Boyer, 
108 Ind. 472. 

54 Decell v. Lewenthal, 57 Miss. 331. Compare Ma- 
honey v. Evans, 51 Pa. St. 80. 

55 Tupper v. Cadwell, 12 Met. (Mass.) 559; Phillip 
v. Lloyd, 18 R. I. 99. 

56 Barnes v. Barnes, 50 Conn. 572. 

57 Werner’s Appeal, 91 Pa. St. 222. 

58 Englebert v. Troxwell (Iowa), 58 N. W. Rep. 852; 
Ashey v. Williams, 74 Tex. 294; Epperson v. Nugent, 
57 Miss. 45; Baker v. Hibbard, 54 N. H. 539; Compare 
Phelps v. Worcester, 11 N. H. 51. 

89 Strong v. Foote, 42 Conn. 203. 

60 Middlebury College v. Chandler, 16 Vt. 686. 

61 Kilgore v. Rich, 83 Me. 305. 

62 Pickering v. Gunning, W. Jones, 182; Middlebury 
College v. Chandler, 16 Vt. 686. 

63 Bouchell v. Clary, 3 Brev. (S. Car.) 194; Turner 
v. Gaither, 83 N. Car. 357. 








of farming or commerce, are not deemed nec- 
essaries. And this is so though the minor 
enters business in order to support himself. 
So a horse purchased by an infant who is en- 
gaged in farming is nota necessary ;© neither 
is a bicycle bought to ride to and from busi- 
ness. A minor running a barber shop can 
avoid his contracts for things bought to run 
his business. 

6. When an Infant Lives at Home with 
his Parents.—An infant living at home and 
supported by his father is not liable on his 
contracts even for necessaries. If he were 
the father would be deprived of his right to 
determine what the character of that support 
should be ;*8 he is not liable for the neces- 
saries furnished him, merely because his 
father is poor and unable to pay for them.” 
To make the father liable for the minor’s nec- 
essaries, there must be a refusal of the father 
to furnish them.” Where an infant has been 
deserted by the father, or driven away from 
home, either by command or by cruel treat- 
ment, then the infant carries with him the 
credit and authority of the father for neces- 
saries. The obligation of the father to sup- 
port his child has been recognized, in some 
way and in some degree, in all civilized 
countries.” A minor who voluntarily ab- 
andons his father’s house, without any fault 
of the latter, carries with him no credit on 
his father’s account even for necessaries.” 
The father is entitled by law to the services 
and earnings of his minor children. This 
right is founded upon the obligation which 

6 Mason v. Wright, 13 Met. (Mass.) 306; House v. 
Alexander, 105 Ind. 109; Merriam v. Cunningham, 11 
Cush. (Mass.) 40; Pyne v. Wood, 145 Mass. 558; Ryan 
v. Smith, 165 Mass. 303; Paul v. Smith, 41 Mo. App. 
275; State v. Howard, 88 N. Car. 680; Wood v. Losey, 
50 Mich. 475; Decell v. Lewenthal, 57 Miss. 331; Grace 
v. Hale, 2 Humph. (Tenn.) 28; Price v. Sanders, 60 
Ind. 310. 

6 House v. Alexander, 105 Ind. 109. 

6 Pyne v. Wood, 145 Mass. 558. 

8&7 Ryan v. Smith, 165 Mass. 303. 

6 Angel v. McLellan, 16 Mass. 28; Decell v. Lewen- 
thal, 57 Miss. 331; Wailing v. Toll, % Johns. (N. Y.) 
141; Trainer v. Trumbull, 141 Mass. 530; Elrod v. 
Myers, 2 Head (Tenn.), 33; Perrin v. Wilson, 10 Mo. 
451. 

69 Hoyt v. Casey, 114 Mass. 397. 

70 Hoyt v. Casey, 114 Mass. 3897. 

71 Reynolds v. Sweetser, 15 Gray (Mass.), 80; Hall v. 
Weir, 1 Allen (Mass.), 261; Camerlin v. Palmer Co., 
10 Allen (Mass.), 539. 

72 Weeks v. Merrow, 40 Me. 151; Angel v. McLellan, 
16 Mass. 27; White v. Henry, 24 Me. 533; Gilley v- 


Gilley, 79 Me. 292; Price v. Sanders, 60 Ind. 315; 
Chapman v. Hughes, 61 Miss. 339. 
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the law imposes upon him to nurture, sup- 
port and educate them during infancy and 
early youth, and it continues until their 
maturity, when the law determines that 
they are capable of providing for them- 
selves.“ In Vermont and New Hampshire it 
has been held that a parent is under no legal 
obligation, independent of statutory provi- 
sion, to maintain his minor child, and that in 
the absence of any contract on the part of the 
father, he cannot be held except under the 
pauper laws of those States which provide 
such laws. But such doctrine is against the 
great weight of authority and is not supported 
by the rules of society or the teachings of 
publicists. By the common law a father is 
as much bound to support and provide for 
his infant children, in sickness and in health, 
as a husband is bound by the same to sup- 
port and provide for his wife.” 

7. Mixed Question of Law and Fact.— 
What are necessaries is a mixed question of 
law and fact. The better rule is that whether 
the articles are of those classes for which an 
infant shall be bound to pay, is a matter of 
law to be determined by the court; if they 
fall under those general descriptions, then, 
whether they were actually necessary and 
suitable to the condition and estate of the in- 
fant, and of reasonable prices, must, regu- 
larly, be left to the jury as a matter of fact.” 
The articles must not only be of the kind 
which are suitable to the infant’s situation in 
life, but must be actually needed by him, by 
reason of his failure to have the requisite 
supplies. If the infant is already supplied 
he cannot be held for other supplies of the 
same kind.” It is incumbent on the party 
furnishing supplies to satisfy himself by due 
inquiry that the articles furnished the infant 
are actually suitable in quantity and in 
quality.” And in case of suit the jury should 


73 Freeman v. Van Sise, 56 N. Y. 485; Garland v. 
Dover, 19 Me. 441; State v. Smith, 6 Me. 462; Nighting- 
gale v. Withington, 15 Mass. 274. 

% Gordon v. Potter, 17 Vt. 348; Kelley v. Davis, 49 
N. H. 187. 

% Reynolds v. Sweetser, 15 Gray (Mass.), 80; Hall v. 
Weir, 1 Allen (Mass.), 261; Camerlin v. Palmer Co., 10 
Allen (Mass.), 539. 

% Cobbey v. Buchanan (Neb.), 67 N. W. Rep. 176; 
Englebert v. Troxell, 40 Neb. 195; Beeler v. Young, 1 
Bibb (Ky.), 519; Decell v. Lewenthal, 57 Miss. 381. 

77 Decell vy. Lewenthal, 57 Miss. 381; Davis v. Cald- 
well, 12 Cush. (Mass.) 513; Nicholson v. Spencer, 11 
Ga. 607. 

% Hands y. Slaney, 8 Term R. 578; Peters v. Flem- 
ing, 6 Mees. & W. 42. 












decide whether the articles are suitable to the 
estate and condition of the infant.” 

8. Emancipation of Infant.—Minors may 
be emancipated from parental control. In 
common language, he may be given his time 
by his parents, and then whatever he earns 
belongs to him and his father, and if his 
father is dead, his mother cannot lay any 
valid claim to such income from his labor. 
But such emancipation does not make him 
capable of contracting ; it simply places him 
outside of his parental control, and he can 
avoid his contracts the same as if he had not 
been given his time. And though the act 
of emancipation is not legal, yet a stranger 
cannot set up its illegality to defeat a minor’s 
right to sue.*! D. H. Pinerey. 

Bloomington, Ill. 

7 McKenna v. Merry, 61 Ill. 177; Jordan v. Coffin, 
70 Ga. 110; Cobbey v. Buchanan (Neb.), 67 N. W. Rep. 
176; Englebert v. Troxell, 40 Neb. 195; Beeler v. 
Young, 1 Bibb (Ky.), 519; Decell v. Lewenthal, 57 
Miss. 331. 

80 Mason y. Wright, 13 Met. (Mass.) 306; Tyler v. 
Gallop, 68 Mich. 183; Genereux vy. Sibly, 18 R. I. 42; 


Taylor v. Hill (Cal.), 44 Pac. Rep. 336. 
31 Munday v. Kaufman, 48 La. Ann. 591. 








MASTER AND SERVANT—LIABILITY TO THIRD 
PERSONS — SCOPE OF EMPLOYMENT — IN- 
STRUCTIONS. 


BARABASZ v. KABAT. 


Court of Appeals of Maryland, June 22, 1897. 


1. A pastor rightfully instructing a door-keeper of 
a church to admit only such as have tickets is liable 
for injuries resulting from the use of unnecessary 
force by the door-keeper in preventing from entering 
one who had no ticket. 

2. Where it is sought to recover of a master for in- 
juries resulting from unnecessary use of force by a 
servant, and for injuries sustained by a false arrest, 
and plaintiff can in no event recover for the arrest, it 
is error to charge that plaintiff may recover if the 
servant used unnecessary force, there being evidence 
that the injuries sustained resulted from the arrest 
alone. 

3. A servant instructed to admit in a church only 
such persons as have tickets cannot, by directing po- 
lice officers to arrest one who seeks to enter without 
aticket, make his master liable for a false arrest made 
pursuant thereto, as he would not be acting within 
the apparent scope of his employment. 


Boyp, J.: The appellee sued the appellant 
and James Gibbons, Roman Catholic Archbishop 
of Baltimore, for the time being a corporation 
sole, for an assault and battery on his wife, and 
causing her to be imprisoned, whereby he alleges 
he lost her services and the comfort of her soci- 
ety, and incurred expense for medical attention 














172 CENTRAL LAW JOURNAL. No. 9 








and medicines. ‘There are two counts in the dec- 
laration, the first being for an assault and battery, 
and the second for false imprisonment. It was 
not pretended at the trial that either of the de- 
fendants personally committed the assault or 
procured the arrest of Mrs. Kabat, but the plaint- 
iff sought to hold them responsible for the acts of 
one Joseph Moles, who was alleged to be the 
agent of the defendants. At the conclusion of the 
plaintiff’s testimony, the court below instructed 
the jury that there was no legally sufficient evi- 
dence to establish any liability on the part of the 
defendant corporation, and a verdict was at once 
entered accordingly. The case then proceeded 
against the appellant alone, resulting in a verdict 
against him. He was at the time of the alleged 
assault and imprisonment the pastor of the Holy 
Rosary Church in the city of Baltimore, having 
been appointed by Cardinal Gibbons, archbishop 
of that archdiocese. The evidence showed that 
according to the discipline and government of the 
Roman Catholic church the pastor ‘‘is the ad- 
ministrator and agent of the archbishop, who is 
considered as the owner of the church property.”’ 
He has charge of the ‘temporalities” of the 
church; that is to say, the revenues of the church 
derived from pew rents, Sunday and other col- 
lections, graveyard charges, school fees, and do- 
nations. Some of the parishioners of the appel- 
lant took a very decided stand against him, and 
he seems to have had some very troublesome and 
unruly people in his congregation. Witbout un- 
dertaking to give in detail all that occurred, it 
was shown that the appellant had been assaulted 
and otherwise maltreated by some of them in the 
church, as well as elsewhere. Their conduct in- 
dicated an utter disregard for the house of God, 
as well as a total lack of respect for their pastor. 
At times they not only interfered with public 
worship, but their language and treatment of the 
appellant could well have led him to believe that 
his personal safety was not assured, when some 
of the unruly ones were present. It became nec- 
essary for him to seek the protection of the po- 
lice, and he finally determined that it would be 
best to require those desiring to enter the church 
to have tickets of admission. It was duly an- 
nounced that this would be required, and it was 
stated where they could be procured. On No- 
vember 5, 1893, the day on which the alleged as- 
sault and imprisonment took place, this practice 
was begun. Tickets were furnished, to those ap- 
plying at the priest’s house, which was adjoining 
the church, as well as by members of the com- 
mittee who had them, and door-keepers were 
stationed at the doors to require those seeking ad- 
mission to exhibit them. The appellant, in his 
testimony, gave several reasons for adopting this 
course, but, as we understand the attorneys for 
the appellee to practically concede at the argu- 
ment that under all the circumstances it was a 
reasonable regulation, it will be unnecessary for 


us to discuss it at length. The appellant was | 
certainly justified in resorting to some plan that -° 








would have a tendency to exclude the disorderly 
members of his congregation who had been giy- 
ing trouble themselves, and had been inciting 
others to acts that were not only liable to bring 
reproach upon the church, but to cause a breach 
of the peace. The protection of the city police 
had been required at the services of the church 
since July 30, 1893. Those desiring to enter the 
church for legitimate purposes could readily ob- 
tain tickets, and under existing circumstances we 
think it could well be conceded that the means 
adopted by the appellant to preserve order, pro- 
tect himself from insult and possible injury, and 
the church from desecration, were reasonable and 
proper. On November 5, 1893, an immense 
crowd gathered in the street in front of the 
church. Some of the witnesses numbered them 
by the hundred, others by the thousand. Many 
were doubtless there from curiosity, some desired 
to enter the church from proper motives, but that 
there were others there who were bent on mis- 
chief cannot be doubted. The police force on 
duty was considerably increased, and some of the 
policemen were assaulted and beaten in a manner 
that indicated that murder was more prominent 
than religion in the hearts of some of those pres- 
ent. When Mrs. Kabat presented herself at the 
door of the church, Joseph Moles was there as a 
door-keeper, having been appointed by the ap- 
pellant. He demanded a ticket of her, but she 
had none. The evidence is somewhat conflicting 
as to what occurred, but that on the part of the 
plaintiff shows that she tried to go into the 
church, and Moles pushed her back. Lawrence 
Loubya, one of the plaintiff’s witnesses, said, ‘‘she 
was trying to go in when Moles pushed her off.” 
Frank Zielski said, ‘‘When she tried to enter by 
force, he (Moles) pushed pretty strong toward 
the pavement.’’ She was talking in a loud tone, 
and was evidently jvery much excited. Several 
policemen took hold of her, and according to her 
evidence dragged her down the steps, and took 
her to the police station, where she was held for 
some hours. At the conclusion of the plaintiff's 
testimony, prayers were offered on behalf of the 
appellant, which, if granted, would have taken 
the case from the jury. They were rejected, but, 
as we do not find any exception to that ruling, we 
will proceed at once to the consideration of the 
other rulings of the court. 

The first exception was to the refusal of the 
court to permit a question to be asked one of the 
plaintiff's witnesses, but it has not been pressed 
in this court. After the conclusion of all the 
testimony, the plaintiff offered five prayers and 
the defendant eight, all of which were rejected, 
excepting the defendant’s eighth, and the court 
in lieu of the rejected prayers, gave instructions 
of itsown. The eighth, which was granted, was 
in reference to the measure of damages in case the 
plaintiff recovered. The instructions of the court 
were divided into three parts, the first being ap- 
plicable to the first count, the second to the sec- 
ond count, and the third having reference to the 
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purden of proof. By the first the jury was in- 
structed that if they found ‘that one Joseph 
’ Moles acted as door-keeper of the church by ap- 
pointment of the defendant as its pastor, with in- 
structions to admit only persons provided with 
tickets of admission, and that while so acting the 
plaintiff's wife presented herself for admission 
without such ticket; and if you further find that 
said Moles laid his hands upon the plaintiff’s 
wife, using more force than was reasonably nec- 
essary under the circumstances to keep her out, 
or to prevent obstruction of the passage to the 
ehurch door, then the plaintiff is entitled to re- 
cover.”’ It being shown that Moles was appointed 
door-keeper by the defendant, with instructions 
toonly admit those who had tickets, it would 
seem clear that he was acting within the scope of 
hisemployment when he refused to admit Mrs. 
Kabat, unless she produced a ticket. Moles testi- 
fied “that he was placed at the door by Father 
Barabasz, who told him, if they had tickets to 
let them in, and if they had no tickets to keep 
them out.”’ If we assume, as we may well do, 
that the defendant did not intend Moles to use 
more force than was necessary, and even went so 
far as to forbid him from using any force, he can- 
not, for those reasons alone, be relieved from lia- 
bility for the acts of Moles. As his employment 
was to keep those out who had no tickets, his 
master or principal was liable if he used more 
force than was reasonably necessary for that pur- 
pose, to the injury of a third person, because the 
act was done in the course of the master’s service, 
and for his benefit, within the scope of his em- 
ployment. The principle is well stated in Evans 
v. Davidson, 53 Md. 245. Judge Alvey, in deliv- 
ering the opinion of the court, said: ‘In one 
sense, when there is no express command by the 
master, all wrongful acts done by the servant 
may be said to be beyond the scope of the author- 
ity given; but the liability of the master is not 
determined upon any such restricted interpreta- 
tion of the authority and duty of the servant. If 
the servant be acting at the time in the course of 
his master’s service, and for his master’s benefit, 
within the scope of his employment, then his act, 
though wrongful or negligent, is to be treated as 
that of the master, although no express command 
or privity of the master be shown.”’ And this 
court in Tome’s Case, in 39 Md. 36, and in West- 
ern Maryland R. Co. vy. Franklin Bank of Balti- 
more, 60 Md. 36, approved the statement of Story 
on Agency that the principal is ‘‘liable to third 
Persons in a civil suit for the frauds, deceits. con- 
cealments, misrepresentations, torts, negligences, 
and other malfeasances or misfeasances and omis- 
sions of duty of his agent, in the course of his 
employment, although the principal did not au- 
thorize, or justify, or participate in, or indeed 
know of, such misconduct, or even if he forbade 
the acts, or disapproved of them. In all such 
Cases the rule applies, respondeat superior; and it 
is founded upon public policy and convenience.” 
But, although those principles are well estab- 





lished in this State, as well as elsewhere, yet un- 
der the facts of this case the above instruction 
was erroneous. The testimony shows very clearly 
that most of the injury to Mrs. Kabat complained 
of may have been, and most probably was, sus- 
tained after the police took charge of her, and 
not by Moles laying his hand on her, even if done 
in the violent manner that some of the plaintiff’s 
witnesses speak of. The plaintiff was only entitled 
to recover for the loss of the services of his wife 
and of her society, and for the expense he had in- 
curred; and if the acts of Moles referred to in that 
instruction did not cause such injuries to Mrs. Ka- 
bat,as to produce some of those results, the plaintiff 
was not entitled to recover at all. It was there- 
fore error to allow a recovery on the finding of 
the fact that Moles laid his hands on the plaint- 
iff’s wife, using more force than was reasonably 
necessary, which this instruction practically did, 
as there was no controversy about the other ques- 
tions contained in it. Nor did the granting of 
the eighth prayer of the defendant correct this 
error, as it only applied to the measure of dam- 
ages if the jury found for the plaintiff, while the 
court’s instruction told them under what circum- 
stances they could find for the plaintiff. The 
jury may have beliéved that Moles did use more 
force than was necessary, but may also have be- 
lieved that the injuries sustained by Mrs. Kabat 
were caused by the treatment of the police after 
they had taken charge of her, and not by what 
Moles did; but there was nothing in the instruc- 
tion granted that informed them that that would 
make any difference as to the right of the plaint- 
iff to reco¥er at all. Nor does the third instruc- 
tion of the court, in reference to the burden of 
proof. cure the defect in the first. After saying 
that, if the jury found the facts set out in the first 
instruction, the plaintiff was entitled to recover, 
it did not sufficiently protect the defendant to 
grant the third instruction, which, to say the 
least, was not very clearly stated. 

The second instruction we also think was er- 
roneous. Although we have said above the de- 
fendant might be liable for assault if Moles used 
more force than was reasonably necessary to keep 
Mrs. Kabat out, or to prevent obstruction of the 
passage to the church door, for such damages as 
the plaintiff can recover, yet that is because the 
act of Moles was in the line of his employment. 
But we find nothing in the record that would 
justify us-in saying, or the jury in finding, that 
the defendant ever in any: way, expressly or im- 
pliedly, authorized Moles to have her arrested 
and held in custody for presenting herself at the 
church door without a ticket. Such an act, if 
done by Moles, was clearly not within the scope 
of his employment, and no such authority can be 
inferred. Yet by this instruction the jury was 
told that if they found that the plaintiff’s wife, 
while acting in a quiet and orderly manner, with- 
out in any wise disturbing the peace of the con- 
gregation, or unreasonably obstructing the en- 
trance to the church, was arrested and held in 
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custody by the police, at the instance of said 
Joseph Moles, while acting as door-keeper as 
above stated, for no other reason than presenting 
herself at the church door without a ticket, then 
the plaintiff is entitled torecover. If Moles did 
have her arrested for that reason alone, it was 
wholly unjustifiable, but we know of no authority 
that would hold his principal responsible for that 
act under such circumstances as existed in this 
case. The reasoning of the decisions of this court 
in Carter v. Machine Co., 51 Md. 290; Improve- 
ment Co. v. Steinmeier, 72 Md. 313, 20 Atl. Rep. 
188; Baker’s Case, 77 Md. 462, 26 Atl. Rep. 867; 
Brewer’s Case, 78 Md. 394, 28 Atl. Rep. 615; Kirk 
v. Garrett, 84 Md. 383, 35 Atl. Rep. 1089,—and 
cases cited by them, would seem to preclude a 
recovery from the defendant for such an act of 
Moles, and we will not cite other authorities on 
the subject. The testimony shows that the police 
officers were sent there by the city authorities to 
preserve order, and they were eyewitnesses to 
what occurred. They knew, as well as Moles 
did, what Mrs. Kabat was doing; and unless she 
was, in their opinion, violating the law, they had 
no right to arrest her. Moles could give them no 
such right, and certainly could not require them 
to arrest her. It is not pretended that the de- 
fendant attempted to confer any express authority 
on Moles to have any one arrested because he 
presented himself at the church door without a 
ticket, and such an authority cannot be implied. 
There is nothing to suggest that he supposed an 
arrest would or could be made for such a cause, 
or that the police officers of the city would be 
guilty of such a flagrant violation of their duty 
as to do so, at the instance of Moles, although 
they knew as well as he did what had been done. 

As we have intimated, the third instruction is 
not as clear as it might have been, but, as we 
have already said the first and second, to which 
it referred, were erroneous, we need not discuss 
itfurther. Being of the opinion that the defend- 
ant is not liable for the arrest of Mrs. Kabat, even 
if it was made at the instance of Moles, as it was 
not within the scope of his employment, some of 
the prayers offered by the defendant may not be 
applicable at a new trial of the case, but we will 
very briefly refer to those that were rejected. 
The first embraces some matters that are now im- 
material, and it did not fairly present the ques- 
tion as to whether Moles assaulted Mrs. Kabat by 
forcibly pushing her away. The second leaves 
out of consideration the theory of the plaintiff 
that there was an assault by Moles by the use of 
more force than was necessary. The third ought 
to have been granted. The fourth is not now 
material. The expression, ‘‘if the testimony in 
this case should be such as to leave the minds of 
the jury inastate of equipoise,’’ might be im- 
proved on; but this court said on Ohblendorf v. 
Kanne, 66 Md. 495, 8 Atl. Rep. 351, that a prayer 
which contained that same expression ought to 
have been granted. As the defendant was not 
responsible if Moles did ask a policeman [to ar~ 





rest Mrs. Kabat, the fifth prayer, if sustained by 
the proof, presents a proper defense to the suit; 


for, if the injuries complained of were sustained — 


by Mrs. Kabat while she was in the hands of the 
police, then, as we have already said, the plaint- 
iff could not recover. The sixth referred to both 
counts in the beginning, and then concluded with 
reference to matters that only affected the first, 
By changing it so as to make it applicable to the 
charge of assault, it can be made a good prayer, 
The seventh was properly rejected. It would be 
misleading, and ignores the important question 
as to whether Moles used more force than neces- 
sary. For the reasons we have given, the judg- 
ment must be reversed. As the case now stands 
before us, there can be no recovery against the 
defendant on the second count, but as on a new 
trial other evidence may be introduced, and as 
the plaintiff would be entitled to recover under 
the first count, if he can establish the fact that 
Moles did use more force than was necessary, and 
thereby caused the injuries for which the plaint- 
iff can recover damages, a new trial must be 
granted. Judgment reversed, and new trial 
awarded, with costs to the appellant. 


NorTe.—Beyond the scope of his employment, the 
servant isas much a stranger to his master as any 
third person. The master is only responsible so long 
as servant is doing the act. Morier v. St. Paul, M.& 
M. R. R. Co., 81 Minn. 351. Where a servant, in ex- 
cessive zeal and without any authority, procures the 
arrest and false imprisonment of some third party, 
the master is not liable. Schouler’s Domestic Rela 
tions, par. 491, p. 792 (1891),1 Q. B. 516. Master is 
liable for the consequences toa third person of ex- 
cessive force or improper means in the execution by 
the servant of a lawful order. Higgins v. Water 
vieet Turn. Co., 46 N. Y. 23,7 Am. Rep. 293; Philadel- 
phia R. R. Co. v. Larkin, 47 Md. 155, 28 Am. Rep. 444 
Where a manager of a public bar-room caused A and 
B to be arrested and imprisoned for attempting to 
pass foreign coin in payment of refreshments, held 
that the owner of the house was not liable for serv 
ant’s act. Abrahams v. Deakin (1891), 1 Q. B. 516. 
Where railroad company had ordered its gate- keepers 
not to allow passengers to go unless they surrendered 
tickets or paid fares, and passenger leaving lost his 
ticket, refused to pay his fare, and gate-keeper caused 
his arrest by police, the company was liable. Lynch 
v. Metropolitan Elevated R. R. Co., 90 N. Y. 77,8 
Am. Rep. 141; Stewart v. Brooklyn Crosston R. R. Cos 
90 N. Y. 588. Ifthe servant be acting at the time in 
the course of his master’s service and for his master’s 
benefit within the scope of his employment, then his 
act, though wrongful or negligent, is to be treated as 
that of the master, although no express command oF 
privity of the master be shown. Baltimore & Ohio RB. 
R. Co. v. Blocher, 27 Md. 277; B. & Y. Turnpike Co. 
v. Boone, 45 Md. 344. The doctrine of the earlier 
cases was that the master was not liable for the will- 
ful, wrongful act of his servant; but the better and 
more modern rule is clearly that the nature of the act 
is not the only criterion, but the most important testis 
whether the act was done in the course of the employ- 
ment. Isaacs vy. Third Ave. R. R. Co., 47 N. Y. 122,7 
Am. Rep. 418. Where the principal owes to third 
persons the performance of some duty, as to do@ 
not to do a certain thing, and he commits the per 
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formance of his duty to an agent, the principal is held 
responsible if agent fails to perform the duty, whether 
it be accidental or whether it be the result of negli- 
gence. Croaker v. Chicago, etc. R. R., 36 Wis. 657, 17 
Am. Rep. 504; Goddard v. Grand Trunk R. R. Co., 57 
Me. 202, 2 Am. Rep. 39; Passenger R. R. Co. v. Young, 
91 Ohio St. 518, 8 Am. Rep. 311; Shea v. Sixth Ave. R. 
R. Co., 62 N. Y. 180, 20 Am. Rep. 480; Rounds v. Dela- 
ware, etc. R. R., 64 N. Y. 129,21 Am. Rep. 597; Hau- 
sau Vv. European R. R., 62 Me. 84; McKinley v. Chi- 
cago R. R. Co., 44 Iowa, 314. Master is always liable 
to third persons for the misfeasances and negligences 
and omissions of duty of his servant in all cases within 
the scope of his employment. Commonwealth v. 
Holmes, 119 Mass. 195; Montague v. Boston & Albany 
R. R., 124 Mass. 242; Story, Agency, par. 308, p. 376. 
If the person for whom the work is done selects the 
servant who is to do it, that will not relieve the master 
of such servant from liability fur his negligence. 
Holmes v. Onion, 2 C. B. (N. 8.) 790; Addison, Torts, 
par. 100, p. 102. If an act is done by a servant in the 
business of the master, and within the scope of his 
employment, the master is liable to third person for 
any abuse of authority conferred or injuries resulting 
from error or mistake of judgment. Higgins v. The 
Watervieet Turnpike & Ry. Co., 46 N. Y. 28; Cohen v. 
Dry Dock R. R., 69 N. Y. 170. The responsibility of 
the master grows out of, is measured by, and begins 
and ends with, his control of servant. 19 Iowa, 26. 
Allegation of malicious assault and battery by a serv- 
ant, does not state a just cause of action against the 
master (140 Mass. 327); nor of a servant’s cruelty to 
an animal without the presence, order or direction of 
the master. 47 N. J. L. 237. The rule of respondeat 
superior wili hardly apply where a wrong is done 
wholly for one’s own purpose, and in his own con- 
cerns, disconnected from the employment of the mas- 
ter in question. Stevens v. Armstrong, 6 N. Y. 4385; 
Yales v. Squires, 19 Iowa, 26; Little Miami R. R. Co. 
v. Whetmore, 19 Ohio St. 110. Where a driver of a 
street car invited a passenger to ride without paying 
fare, and passenger was injured on account of driver’s 
negligence, the master is liable. Welton v. Middlesex 
R. R., 107 Mass. 108, 9 Am. Rep. 11; Brennan vy. Fair- 
haven & Westville R. R. Co., 45 Conn. 284, 29 Am. 
Rep. 679. Where passenger assisted railroad com- 
pany’s servants at their request, and was injured, he 
may recover from company. St. Ry. Co. v. Bolton, 
43 Ohio St. 224,54 Am. Rep. 808; Eason v. R. R. Co., 
65 Tex. 577. Where a bystander assisted a fire- 
mau at a railway station to take water, and was in- 
jured, he cannot recover (New Orleans R. Co. v. 
Harrison, 48 Miss. 112,12 Am. Rep. 356); nor where 
bystander uncoupled cars at conductor’s request and 
was injured. Flower v. Penn. R. Co., 69 Pa. St. 210, 
8 Am. Rep. 251. Where one rides on a freight train 
with conductor’s assent, knowing it to be against the 
Master’s orders, he cannot recover (Houston & Texas 
Cent. R. R. Co. v. Moore, 49 Tex. 31); but he may re- 
cover if he is ignorant of such regulation. Creed v. 
Penn. R. R., 86 Pa. St. 189. It is not necessary, in 
order to fix the master’s liability, that the servant 
should, at the time of the injury, have been acting 
under the master’s orders or directions, or that the 
master should know that the servant was to do the 
Particular act that produced the injury in question. 
The master can never escape liability for an abuse of 
authority by the servant. Evans v. Davidson, 53 Md. 
245; Huzzey v. Field, 29 M. & R. R. 489. The master 
takes the risk of all the consequences of a wrongful 
execution of his duties on the part of any person 
whom he employs in whatever capacity. Passenger 





R. R. Co. v. Young, 21 Ohio St. 518, 8 Am. Rep. 78; 
Higgins v. Watervieet Turnpike Co., 46 N. Y. 238; 
Sherley v. Billings, 8 Bush (Ky.), 148,8 Am. Rep. 451; 
Howe v. Newmarch, 12 Allen (Mass.), 49; Bryant v. 
Rich, 106 Mass. 180; Moore v. Fitchburg R. R. Co., 4 
Gray (Mass.), 465; Jeffersonville RK. R. Co. v. Rogers, 
88 Ind. 116. The master’s orders to his servant to be 
cautious cannot relieve him from responsibility. 
Baird v. Hamilton, 4 Shaw (S. Car.), 790. If, in doing 
an act, a servant departs from the line of his service 
so that the act can be said to be his own, the master 
cannot be held responsible. Where a servant was 
sent on an errand, and committed an assault upona 
person for mere personal gratification, and not in de- 
fense of his master’s business, the master would not 
be held liable, because during the time that the as- 
sault was progressing the servant had departed from 
his master’s business, and was engaged in his own. 
Cavanaugh v. Dinsmore, 12 Hun (N. Y.), 465; Storie 
v. Hills, 45 Conn. 44; Mulvehill v. Bates, 31 Minn. 
364. Ifthe servant employs another to do his work 
or assist him in any manner, the master is liable for 
an injury resulting from such person’s act. Thus, 
where the owner of a farm did not personally super- 
intend or manage it, but left it to a foreman, and he 
employed another servant to do some act, and through 
his negligence some damage was done, the master is 
liable for such servant’s act. Simons v. Monier, 29 
Barb. (N. Y.) 419; The Mayor v. Bailey, 2 Den. (N. Y.) 
438; Althorf v. Wolfe, 22 N. Y. 355. G. M. Cook. 








CORRESPONDENCE. 


RECOVERY ON QUANTUM MERUIT BY SERVANT. 
To the Editor of the Central Law Journal: 

Mr. Andrew Lees, in his article entitled ‘‘Recovery 
on Quantum Meruit by Servant where he Abandons 
Service of Master,’’ quotes 4 Blackford (Ind.), 24, as 
sustaining the old iron-bound, inequitable rule that, 
in such cases, the servant, if he of his own accord 
abandons his contract before entire fulfillment, 
cannot recover in any form of action for what he has 
done. The decision referred to in4 Blackford was 
rendered by the Supreme Court of Indiana in 1835, and 
isas claimed by Mr. Lees, but if he had taken the 
pains to run down the authorities ip Indiana he 
would have found, that the Supreme Court of In- 
diana, as early as 1845, in the case of Lomax v. Bailey, 
reported in 7 Blackford, 599, opinion by Judge Dewey, 
the supreme court saw the injustice of the old rule, 
and laid down in the following language what seems 
to be good common sense and exact justice to both 
parties, “that when one party to a special entire con- 
tract has not complied with its terms, but professing 
to act under it has done for, or delivered to, the other 
party something of value to him which he has ac- 
cepted, no action will lie on that contract for the work 
done or the thing delivered; but that the party, 
who has been thus benefited by the labor or 
property of the other shall be responsible on an 
implied promise arising from the circumstances, 
to the extent of the value received by him.” In the 
case of Adams vy. Cosby, 48 Ind. 153, the court say: 
“The benefit received by the party who is liable on the 
implied contract in such cases must be over and 
above the damages he has sustained on account of 
the breach of the special contract by the other party. 
The old rule was strict, technical, and often unjust to 
one party; the modern rule is liberal, practicable, and 
never unjust to either party. The principle of the 
modern rule must be regarded as fully established in 
this State.’”? The article referred to is misleading as 
to the law in Indiana on the subject in question, and 
I wish to correct the mistake. . H. B. 
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1. ADMINISTRATION—Executors—Liability of Bonds- 
men.—Where testator bequeaths half of his estate to 
his wife, and half to K, in trust for P, half thereof 
passes, by operation of law, to P,intrust, at the ex- 
piration of the time appointed by law for settlement 
of the estate; so that bondsmen of the executors are 
not liable for devastavit thereafter committed.—WooL- 
LEY V. PRICE, Md., 37 Atl. Rep. 644. 


2. ADMINISTRATORS — Ratifieation by Heir.—An act 
from which consent or ratification is sought to be de- 
duced must evince such intention clear and unequivo- 
cally.—SUCCESSION OF EASUM, La., 22 South. Rep. 364. 


3. ADVERSE POSSESSION—Landlord and Tenant—At- 
tornment.—One who takes possession of real estate as 
the tenant of another cannot hold said real estate ad- 
versely to his lessor without first having actually or 
constructively surrendered the premises to him.— 
PERKINS V. POTTS, Neb., 71 N. W. Rep. 1017. 


4. APPEAL—Special Proceedings.—Mills’ Ann. St. § 
1085, providing that appeals may be taken ‘‘from all 
final judgments and decrees of the county court,’’ does 
not authorize an appeal from the county court from 











the determination of annexation proceedings, as em. 
powered by a special statutory act, which makes no 
provision for such appeal.—PHILLIPS Vv. CORBIN, Colo., 
49 Pac. Rep. 279. 

5. ASSIGNMENT FOR BENEFIT OF CREDITORS—Rel easeg 
—Preferences.—A deed of assignment by a debtor for 
payment of his debts, which stipulates for his release 
by his creditors from personal liability for such part 
of their debts as the fund may not discharge, though 
it gives preferences to some of the creditors, is valid.— 
LONG V. MERIDEN BRITTANIA CoO., 27S. E. Rep. 499. 


6. ATTACHMENT—Grounds — Fraudulent Disposition 
of Property.—A partner withdrew a week before the 
firm assigned, and when it was insolvent, his copart- 
ners assuming all firm debts. Among such debts 
was one secured by mortgage of the withdrawing 
partner’s individual property. In the deed of assign- 
ment such debt was preferred: Held, insufficient to 
justify an attachment against the firm on the ground 
of a fraudulent disposition of property.—VAHLBERG Vv. 
BIRNBAODM, Ark., 41 8. W. Rep. 581. 


7. ATTACHMENT — Intervention by Subsequent Pur- 
chaser.—A purchaser of land after attachment may in- 
tervene intbe attachment suit to controvert the at- 
tachment on the ground that the debt sued on is ficti- 
tious.—BARKLEY V. WOOD, Tex., 418. W. Rep. 717. 


8. ATTACHMENT—Preferring Creditors.—An attach- 
ment justified against one who has mortgaged or is 
about to mortgage his property, or some part thereof, 
with an intent to give an unfair preference to one or 
more of his creditors.—JOSEPH BOWLING Co. V. COLVIN, 
La., 22 South. Rep. 374. 


9. BILLS AND NoOTES—Condition.—The proof being 
conflicting as to the consideration for a note which by 
its terms is an unconditional promise to pay, the de- 
fense that it was to be paid only in the event the payee 
should redeem certain land sold to the payor is not 
sustained.—WATKINS V. GRAY, Ky., 418. W. Rep. 567. 


10. BILLS AND NOTES—Indorsement for Collection.— 
The indorsement of a negotiable instrument “for col- 
lection and account” of the indorser merely constitutes 
the indorsee the agent of the indorser for the purpose 
of collecting and remitting the proceeds. It passes no 
title to the indorsee, and confers no authority on him 
to transfer the instrument by sale or indorsement to 
another so as to charge former indorsers under the 
law merchant.—BOYER V. RICHARDSON, Neb., 71 N. W. 
Rep. 981. 


1l. BILLS AND NOTEsS—Interest — Consideration. — 
Where a note provided for interest, without specifying 
the rate, an agreement subsequently indorsed thereon 
for the payment of interest at 10 per cent. from a date 
in the past was not void for want of consideration.— 
HARRELL V. PARROTT, S. Car., 278. E. Rep. 521. 

12. BILLS AND NOTES—Negotiable Note.—An instra 
ment whereby the maker, for value received, prom- 
ises to pay to the payee therein named, or order, 
a certain number of dollars on a certain day, with in- 
terest payable semi-annually, in which it is also pro 
vided that, if default be made in the payment of inter- 
est, the principal, at the option of the holder, shall! be- 
come due, is anegotiable promissory note.—PHELPS V. 
SARGENT, Minn., 71 N. W. Rep. 927. 

13. BOUNDARY—Highways.—Where land is sold bor- 
dering on a highway, the line is presumed to extend to 
the center of the highway.—CARPENTER V. BUCKMAN, 
Ky., 418. W. Rep. 579. 

14. CARRIERS—Passenger—Negligence of Fellow-pas- 
senger.—Piaintiff, while a passenger on defendant's 
boat, by the failure of defendant’s servants to preservé 
order, was injured by ashot from a gun negligently 
handled by a fellow-passenger: Held that, while a car- 
rier is not an insurer of a passenger’s safety, yet it was 
responsible for the injuries, if caused by failure to en- 
force with the vtmost diligence such rules of order a8 
would protect the passenger from injuries arising from 
the negligent acts of fellow-passengers which might 
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reasonably have been expected to occur.—WEsT MEM- 
puis PACKET CO. V. WHITE, Tenn., 41S. W. Rep. 583. 

16, CHATTEL MORTGAGE—Lien.—Two partners exe- 
cuted a mortgage on all their furniture in an hotel, 
which was to cover all furniture thereafter put in by 
them. After a dissolution of the firm, the survivor 

certain of his furniture in the building, which 
was claimed by his assignee in insolvency: Held, that 
jJaborers in the hotel, whose claims were preferred un- 
der 1 Hill's Code, § 3122, and who had no actual knowl- 
edge of the mortgage, were entitled to the proceeds of 
thesale of such individual furniture as against the 
mortgugee.—MOORE V. TERRY, Wasb., 49 Pac. Rep. 234. 

16. CHATTEL MORTGAGES—Transfer as Collateral.— 
The indorsement by the payee of notes secured by 
chattel mortgages, and delivery thereof, with the 

mortgages, without formal assignment thereof, toa 
bank as collateral security, were not invalid for want 
ofconformity with the statutory requirements con- 
cerning chattel mortgages, but the mortgages passed 
with the note as valid collateral.—_BaNK OF WOODLAND 
y. Duncan, Cal., 49 Pac. Rep. 414. 

1]. CONSTITUTIONAL LAaw—Carriers—Sale of Tickets. 
—Laws 1893, p. 150 (Civ. Code, §§ 978-984), was a senate 
bill, entitled ‘“‘An act to regulate the sale and redemp- 
tion of transportation tickets of common carriers.” It 
limitsto agents authorized by certificates from the 
carriers the right to sell tickets, the certificates to be 
posted for inspection by travelers, and requires each 
agent, within 10 days after his appointment, to exhibit 

his certificate to the secretary of state, and obtain a 
license as ticket seller, and pay to the secretary a 
feeof $1. The act makes it unlawful for anyone to sell 
tickets without a license, provides a penalty fer viola- 
tions, provides for the redemption of unused tickets, 
and makes it unlawful for tickets to be sold at other 
than the regular rate: Held, that the act was a police 
regulation, and not a bill for raising revenue, within 
Oonst. art. 5, § 32, requiring such a bill to originate in 
the house of representatives.—STATE V. BERNHEIM, 
Mont., 49 Pac. Rep. 441. 

18. CONSTITUTIONAL LAW—Limitation on Indebted- 
ness.—Oonst. § 49, providing that the general assembly 
“may” contract debts to meet casual deficits or fail- 
ures in the revenue, but such debts ‘‘shall not” at any 
time exceed $500,000, and the moneys arising from loans 
creating such debts “‘shall be” applied only to the pur- 
pose or purposes for which they were obtained, or to 
Tepay such debts, is a limitation upon the power of the 
general assembly to provide for “future” deficits, and 
has no reference to debts created prior to the adoption 
of the constitution, as they already exceeded that 
limit; and therefore an act providing for the issuing of 
bends to the amount of $500,000 to meet a deficit is 
valid, without regard to indebtedness existing at the 
time of the adoption of the constitution, being the first 
exercise of authority under that section.—EASTERN 
KENTUCKY ASYLUM FOR INSANE V. BRADLEY, Ky., 418. 
W. Rep. 556. 

19, ContRacT — Building Uontract—Performance.— 
The delay of an owner to furnish screens which he 
agreed to supply does not excuse the delay of the con- 
tractor in constructing such portions of the building 
ascan be finished without such screens.—MASON V. 
REMPE, Tex., 41S. W. Rep. 694. 

20. Contract — Cancellation — Pleading.—A bill al- 
leged that complainant contracted with a corporation 
to purchase shares of its stock, that the contract was 
rescinded by mutual consent, and that complainant 
then made another contract with a stockholder: Held, 
that it did not appear that the rescission of the first 
contract was part of the consideration for the second, 
80 that complainant would be equitably bound to per- 
form the first contract on seeking rescission of the 
eng for fraud.—MERRITT V. EHRMAN, Ala., 22 South. 

» 514. 


21. ConrTRacT—Consideration.—Services in the organ- 
= of a corporation and fon procuring the sale of 
and to it if untainted with fraud or illegality, consti- 








tute a valuable and lawful consideration for a con. 
tract.—DEXTER V. MCOLELLAN, Ala., 22 South. Rep. 461. 


22. CONTRACT — Consideration. — An agreement, on 
sufficient consideration, to act as administrator with- 
out compensation, is valid. — MOTT v. FOWLER, Md.., 387 
Atl. Rep. 717. 

23. CONTRACT — Deed in Consideration of Support. — 
In an action to recover damages for the breach of an 
agreement by the grantee in a deed to support the 
grantor, and to enforce a lien on the land therefor, it 
was error to render judgment in favor of plaintiff for a 
certain sum per month, but the court should have ren- 
dered judgment for a gross sum in full of all demands 
for past and future support. — TABOR V. PAYNE, Ky., 41 
8S. W. Rep. 557. 

24. CONTRACT — Gaming — Transfer of Securities. — 
Certificates of deposit were cashed for the holder, who 
was engaged in gambling, by the keeper of the gam- 
bling room. Atthetime of cashing the certificates, 
the holder was not indebted for past losses, and the 
full amount of the certificates was paid him, and most 
of it thereafter lost in gambling: Held, that the trans- 
fer of the certificates was not “for the consideration of 
money won” from the holder (Rev. St. § 1001), so as to 
be void.—KINNEY V. Hynps, Wyo., 49 Pac. Rep. 403. 


25. CONTRACTS IN RESTRAINT OF TRADE — Secret Proc- 
esses. — An agreement, made by one who enters the 
employ of the manufacturer of a medicine compounded 
by a secret process, not to make or sell any of the 
medicine, or reveal the secret of its composition, is 
not in restraint of trade, and will be enforced in equity 
by injunction. — C. F. SIMMONS MEDICINE CO. V. SIM- 
mons, U. 8. C.C., E. D. (Ark.), 81 Fed. Rep. 163. 


26. CONTRACT — Lotteries. — Where, by contract, the 
parties buy lots of different values, each pay $100, and 
the lot each purchaser is to receive is determined by 
drawing from a box a card with the description of a 
lot on it, the transaction is a lottery.—PAULK V. JASPER 
LAND Co., Ala., 22 South. Rep. 495. 

27. CONTRACT OF GUARANTY — Construction.—In con- 
struing a contract of guaranty the object should be to 
ascertain the intention of the parties, and, as in con- 
struing all contracts, the words employed by the par- 
ties should be construed in the light afforded by the 
circumstances surrounding them at the time it was 
made. — CAMBRIA IRON CO. V. KeYNES, Ohio, 47 N. E. 
Rep. 548. 

28. CONTRACTS — Public Policy.—Courts will refuse to 
enforce contracts in contravention of the statute or 
good morals, not on account of their solicitude for the 
contracting parties, but from motives of self-respect. 
—WILSON V. PARRISH, Neb., 71 N. W. Rep. 1010. 

29. CORPORATIONS — Authority of Officer—Estoppel.— 
Notwithstanding the treasurer of a corporation is, ac- 
cording to a by-law, without authority to sign obliga- 
tions of the corporation, yet, the president and direct- 
ors having by long usage held him out as having such 
authority, the corporation is estopped to deny his au- 
thority, and, the by-law being treated as obsolete, the 
estoppel applies toa transaction with an officer of a 
bank who is also an officer of the corporation.—TRAPP 
v. FIDELITY NaT. BANK, Ky., 41 8. W. Rep. 577. 

30. CORPORATIONS—Foreign Corporations—Contracts. 
—Comp. St. 1887, ch. 24, § 444, providing that, if any 
foreign corporation commence to do business in Mon- 
tana without first filing certain statements and certifi- 
cates, it shall forfeit to the people $10 a day, and all 
acts and contracts made by it during the time it 
neglects to make such filing “‘shall be void and invalid 
as to such incorporation,” renders a mortgage given it 
before such filing merely voidable. — MUTUAL BENEFIT 
Lire Ins. Co. Vv. WINNE, Mont., 49 Pac. Rep. 446. 

81. CORPORATIONS — Issuance of Stock for Good Will 
of Business.—The good will of a business is property, 
and may have a value independent of any particular 
locality or any specific tangible property, and stock of 
a corporation issued for such good will is issued for 
property actually received, within the meaning of the 
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New York stock corporation law. — WASHBURN V. Na- 
TIONAL WALL-PAPER Co., U. S. OC. CO. of App., Second 
Circuit, 81 Fed. Rep. 17. 

32. CORPORATIONS—Power.—Corporations authorized 
to do a particular business, unless specially denied the 
power, have implied authority to contract debts in the 
legitimate transaction of the business authorized; and 
the power to contract debts, under the American rule, 
carries with it power to give negotiable notes or bills 
in payment or as security for guch debts, unless that 
power is expressly denied.—GROMMES V. SULLIVAN, U. 
8. C. C. of App., Seventh Circuit, 81 Fed. Rep. 45. 


83. CORPORATIONS—Proceeding against Stock holder.— 
In a proceeding by a creditor of a corporation against 
a stockholder thereof, under a statute making the 
stockholder liable tothe creditor for the amount of 
his- stock, said stockholder can set off such claims as 
he has paid on execution.—MUSGRAVE V. GLEN ELDER 
FARMERS’ ALLIANCE CO-OPERATIVE SHIPPING & PUR- 
CHASING ASSN., Kan., 48 Pac. Rep. 338. 


34, CORPORATIONS—Purchase of Stock by Company.— 
The purchase of its own stock by the corporation can- 
cels the stock. But, if the stock so purchased is reis- 
sued, it must be paid for by the corporator who re- 
ceives it, ifthe debts of the corporation require pay- 
ment of the shares by the shareholders. — BELKNAP V. 
ADAMS, La., 22 South. Rep. 382. 

35. CRIMINAL EVIDENCE — Forgery. — Where one 
charged with forgery had a memorandum book in his 
possession when arrested, and there was evidence 
that dates therein were in his handwriting, and thata 
leaf which had been torn therefrom was the one on 
which the alleged forgery was written, the dates and 
that part of the book from which the leaf had been 
torn were admissible. — KOCK V. STATE, Ala., 22 South. 
Rep. 471. 

36. CRIMINAL EVIDENCE — Homicide. — Where two 
brothers acted together in search of their sister in the 
nighttime, and during such night the sister’s lover 
was murdered, and the brothers are tried for the 
murder, the acts and declarations of the one made dur- 
ing the search, and not in the presence of the other, 
are admissible in evidence against the other.—TREVINO 
v. S£aTE, Tex., 4158. W. Rep. 609. 

37. CRIMINAL EVIDENCE — Photographs. — A photo- 
graph, taken two years before the death of the person 
photographed, but identified by the parents as an ac- 
curate photograph of their daughter just before her 
death, may be shown toa witness who saw the de- 
ceased under peculiar circumstances just before her 
death, for the purpose of identification.—STaTE v. Mc- 
Coy, Utah, 49 Pac. Rep. 420. 

88. CRIMINAL LAW—Accomplice. — One who advised 
and agreed to the burning of a building, but was not 
present when the act was done,and did not act in 
furtherance of the design, is an accomplice, in view of 
Pen. Code, art. 79, defining an accomplice as one not 
present at the commission of an offense, but who ad- 
vised another to do so. — DAWSON V. STaTE, Tex., 418. 
W. Rep. 599. 

89. CRIMINAL LAW — Attempt to Rape. — Under Pen. 
Code 1895, art. 640, providing that if it appear that rape 
was attempted by the use of force, threats, or fraud, 
but no actual assault was made, the offense of attempt 
to commit rape has been committed, one cannot be 
guilty of an attempt to commit arape on a female un- 
der the age of 15 yeurs, who might be raped without 
the use of force, threats, or fraud, unless he intended 
to use force, threats, or fraud. — WARREN V. STATE, 
Tex., 41S. W. Rep. 635. 

40. CRIMINAL LAw—Bail.—Where one charged with a 
criminal offense was, prior to trial, released on bail, he 
has not the right, after conviction and sentence, and 
on reversal of such judgment, to be released from 
custody by virtue of the former bail bond.—Ex PARTE 
WILLIAMS, Ala., 22 South. Rep. 446. 

41. CRIMINAL Law—Constitutional Law—Butterine.— 
Act April 19, 1895, prohibiting the sale of certain butter 











substitutes, provides (section 11) that fines im 
for violation of the act shall be covered into the State 
treasury. Const. art. 11, § 8, provides that fines for yig. 
lation of penal Jaws shall belong to the school fund; 
Held that,the other provisions of the act being cop. 
stitutional, an objection to section 11 could not og 
urged in support of motions to quash the indictment 
and in arrest of judgment, since the disposition of the 
fine could not be involved till defendant had been cop. 
victed, and had paid the fine into court. — Srargy, 
NEWELL, MO., 418. W. Rep. 751. 

42. CRIMINAL Law — Homicide — Character. — Ong 
prosecution for murder, it is not error to refuse t 
charge that proof of good character may raise a reg. 
sonable doubt, so as to produce an acquittal, wher 
otherwise such doubt would not arise.—COBB V. Stats, 
Ala., 22 South. Rep. 506. 

43. CRIMINAL Law — Judgment on Plea of “Guilty."— 
Mills’ Ann. St. § 1463, relating to prosecutions wherein 
the accused pleads ‘‘Guilty,” and declaring that it shall 
be the duty of the court, in all cases where it possesses 
any discretion as to the extent of the punishment,“to 
examine witnesses as to the aggravation and mitiga 
tion of the offense,” is mandatory.—ARRANO V. PEOPLE, 
Colo., 49 Pac. Rep. 271. 

44. CRIMINAL LAaw—Larceny.—If a person parts with 
the ownership and possession of his property as the 
result of fraud practiced upon him, it is not larceny, 
but a cheat at common law, or obtaining goods under 
false pretenses under our statute.—STATE V. WILL, la, 
22 South. Rep. 378. 

45, CRIMINAL Law—Larceny from the Person.—Where 
a person is indicted under Cr. Code, § 3789, for ‘‘steal 
ing personal property of value from the person of am 
other,” and the proof shows that the property stolen 
was not taken from the person, it is an offense differ 
ent from the one described, and of which the indie 
ment could give defendant no notice.—STONE V. STATE, 
Ala., 22 South. Rep. 275. 

46. CRIMINAL LAwW—Newly-Discovered Evidence.—& 
new trial will not be granted for testimony by one of 
the three persons present at an alleged confession by 
defendant that no confession was made, since suéi 
evidence could not be ‘‘newly-discovered.”—JEFFE 
SON V. STATE, Tex., 41S. W. Rep. 601. 

47. CRIMINAL Law—New Trial — Disqualification of 
Juror.—Where the defendant in a criminal case move 
for a new trial upon the ground that a juror who trie 
bim was biased against him, and entertained a pre 
viously formed opinion of defendant’s guilt whe 
taken upon the panel) it must be shown by affidavit 
that the defendant and his counsel did not know thes 
facts at the time the juror was impaneled.—KBELLY¥. 
STATE, Fla., 22 South. Rep. 303. 


48. CRIMINAL Law—Right to Bail.—Under the constt 
tutional provision that all prisoners shall be bailable 
except for capital offenses where the proof is evident, 
on habeas corpus commenced by one under an indict 
ment charging a capital offense, for the purpose of be 
ing admitted to bail, the burden is on the State to show 
that the offense committed is a capital one, and that 
the proof is evident.—ExX PARTE Newman, Tex., 418% 
W. Rep. 628. 


49. CRIMINAL Law—State Courts—False Pretensés.- 
The United State courts do not have exclusive jurit 
diction of the offense of obtaining money under tht 
false pretense of being a pension agent.—P#ARCE Y 
STATE, Ala., 22 South. Rep. 502. 


50. CRIMINAL PRACTICE — Bigamy—Indictment.—&® 
indictment for bigamy, charging ‘‘that one M, ia—> 
on , did unlawfully marry B, she, the said M, thet 
and there having a husband then living,” is im 
cient, under Pen. Code 1895, art. 344, punishing aa 
person who, having a former wife or husband a 
shall marry another, as it fails to allege a former 
riage, or that ber ‘“‘husband then living” was a “fom — 
mer husband.”—MCAFEE V. STaTE, Tex., 41 S. W. Be | 
627. 



































































































.—Where 
r ‘‘steal 
yn of an- 
ty stolen 
se differ. 
1e indiet- 
v. STATE, 













ence.—A 
y one of 
ssion by 
1ce such 
-J EFFER 















ation of 
@ Move 
7ho tried 
ed a pre 
‘lt when 
affidavit 
>w these 
(ELLY ¥. 

















» consti 
bailable 
evident, 
» indict 
se of be 
to show 
and that 
x., 418 














enses.~ 
e jurie 
ider the 
ARCE Y. 


























You. 45 CENTRAL LAW JOURNAL. 179 











= 


fl. CRIMINAL PRACTICE—Corporate N ames—Variance. 
The building burglarized was alleged to be the prop- 
erty of the T. C.,1.&R.Co. The evidence showed that 
thecompany was originally incorporated asthe T. O. 
48. 0o., but that afterwards, and before indictment, 
the charter was amended by changing the name toT. 
0,1. & R. Co.: Held, no variance.—BROWN V. STATE, 
Ala., 2 South. Rep. 458. 

8. DEEps—Condition Subsequent—Forfeiture.—After 
atown was incorporated, the sale of liquors was sanc- 
tioned at a local option election. Later the corpora- 
tion was dissolved because it embraced agricultural 
Jands not constituting part ofthe town: Held, thata 
sale of liquors on a lot in such town after the local op- 
tion election did not constitute a breach of a condition 
jnadeed of the lot made before the town was incorpo- 
rated, that no liquor should be sold thereon before the 
town should be ‘‘legally’” incorporated, and not then 
gpless sanctioned by a majority of the citizens; and 
this though sales were made after entry of the decree 
of dissolution.—JONES Vv. McCLaIN, Tex., 418. W. Rep. 
m4. 

88. DEED—Construction — Defeasible Fee.— Under a 
deed in trust for H until he shall attain the age of 21 
years, after which he isto assume control, with a pro- 
yision that, if he shall die without heirs of his body, 
the property shall revert to the estate of the grantor, 
Htakes the fee defeasible upon his death at any time 
without heirs of his body, and pot merely upon his 
dying before the vendor; nor does he take merely a 
life estate, remainder to the heirs of his body, if any. 
—TRIMBLE V. SHAWHAN, Ky., 418. W. Rep. 546. 


i. DEED—Lands Held Adversely.— Where land in ad- 
yerse possession of one person is mortgaged by an- 
other, the foreclosure of the mortgage in a suit to 
which the adverse claimant is not made a party isa 
nullity as to him, and the purchaser at foreclosure sale 
acquires no title.—PROBST V. BUSH, Ala., 22 South. 
Rep. 445. 

65. DivorncE—Condonation of Adultery.—One who ad- 
mits that, after being informed of his wife’s adultery, 
and believing it, he occupied the same bed with her 
the night after charging her therewith, and for several 
nights thereafter occapied the same room with her at 
& house other than theirs, and, as she claims; had in- 
tercourse with her, will be held to have condoned her 
offense.—Topp v. TODD, N. J., 37 Atl. Rep. 766. 

56. DOWERIN MORTGAGED LANDS.—If, at the time of 
coverture, there are incumbrances on the land, and 
there is a judicial sale during coverture to satisfy such 
incumbrances, the wife is regarded as in privity of the 
estate with her husband, and whatever rights she may 
have are transferred to the surplus proceeds of sale 
after payment of the incumbrances; but she has no 
power to have dower set-off to her in the land thus 
sold—MILLER V. FARMERS’ BANK OF EDGEFIELD, 8. 
Car., 278. E. Rep. 514. 

57, EASEMENT— Adverse Use.—After the use by plaint- 
iffand the public generally of a passageway over de- 
fendant’s land for 40 years, the burden is on defendant 
toshow thatthe use was permissive merely.—BURCH 
V. BLair, Ky., 41S. W. Rep. 547. 

58. ELECTIONS—Qualifications—Registration.—Under 
Acts 1895 (Ex. Sess.) ch. 8, §5, providing that a voter 
who changes his residence must re-register within 20 
days before election, a voter changing his residence 
within 20 days before the election is not entitled to 
Vote.—MoorE V. SHARP, Tenn., 418. W. Rep. 587. 

59. EMINENT DOMAIN—River Improvements.—When 
the government, for the purpose of improving the 
navieation of a river, takes possession of submerged 
land which isin the use and possession of acitizen, 
under aright derived from the State, it takes private 
Property for a public use, and must compensate the 
Owner therefor.—BROWN V. UNITED STATES, U.S. CO. C., 
E. D. (Va.), 81 Fed. Rep. 55. 

60. Equiry—Parties — Corporations.—Persons claim- 
Ing to have been the equitable owners of a steamboat 





up toacertain period, and afterwards equitable own- 
ers of all the stock of a corporation to which she was 
conveyed, may maintain in their own names an action 
against a firm alleged to have had control of the boat, 
as her agent, during the entire period, for an account- 
ing in respect to her earnings, and her proceeds after 
her sale, without making the corporation itself a party 
defendant.—CONERY V. SWEENEY, U.S.C. C. of App., 
Fifth Circuit, 81 Fed. Rep. 14. 


61. EQuiry—Petition to Vacate Decree.—A petition 
to vacate a decree should be made at the earliest prac- 
ticable moment, Where the party against whom the 
decree has been made fails, without cause, to file his 
petition to vacate it until three months after its entry 
and the service of an injunction upon him, and a 
month after the service of ,notice of a motion of 
attachment for contempt for disobedience of the 
injunction, he is guilty of such laches as will debar 
him from relief even though his case be otherwise 
meritorious.—COMLY V. BUCHANAN, U.8.C. C., E. D. 
(Penn.), 81 Fed. Rep. 58. 


62. ESTOPPEL OF MARRIED WOMAN.— Where a married 
woman made her note, and a mortgage to secure the 
same, each reciting that it was for the benefit ef her 
separate estate, and that it was her intention to bind 
her separate estate thereby, she was estopped to deny 
such recitals as against an innocent transferee for 
value before maturity and without notice.—WHITE V. 
GOLDSBERG, 8S. Car., 278. E. Rep. 517. 


63. EVIDENCE—Sale and Delivery—Res Gestz.—A con- 
versation with one R, in which the vendor said he had 
sold his grain, but which was not had at or during the 
negotiations for the sale, is a self-serving declaration, 
no part of the res geste, and should not be admitted as 
evidence to corroborate the vendor’s testimony.— 
WHITE V. PEASE, Utah, 49 Pac. Rep. 416. 


64. EXECUTION SALE—Injunction.—A bill to enjoina 
judgment creditor of a grantor from selling, under ex- 
ec ution, realty conveyed to plaintiff before the judg- 
ment was rendered, is good as against a general de- 
murrer, whete it alleges that the realty is held by 
plaintiff for purposes of sale, that sales have been 
hindered by the levy, and that the execution sale will 
cause irreparable injury by casting a cloud on the title, 
which will deter persons from buying, and require to 
remove it by expensive litigation, which will depre- 
ciate the market value of the lots.—PADDOCK V. JACK- 
SON, Tex., 418. W. Rep. 700. 


65. FEDERAL CouRTs—Jurisdiction—Suit to Charge 
Heirs.—The federal courts have original and inherent 
jurisdiction, apart from any State statutes, to take 
cognizance of a suit by a creditor to charge heirs, dev- 
isees, and legatees, to the extent of the assets taken 
by descent or devise, with ancestral debts, and they 
are not restricted therein by State statutes limiting the 
time for bringing such suits, but the right to maintain 
such a suit may be lost by laches, and a failure to pro- 
ceed within the time limited by a State statute may be 
evidence of laches.—CONTINENTAL NaT. BANK V. HBIL- 
MAN, U.S. C0. C., D. (Ind.), 81 Fed.JRep. 36. 

66. FIXTURES—Between Mortgagor and Mortgagee.— 
Machines purchased by a corporation, and adapted to 
the business which it is organized to carry on, “‘a gen- 
eral building and wood-working business,” and placed 
by it in its mill, and fastened to the building to a cer- 
tain extent, and not moved about from place to place 
in actual use, are fixtures.—LEE V. HUBSHMIDT BUILD- 
ING & WOOD-WORKING CO., N. J., 37 Atl. Rep. 769. 

67. FRAUDULENT CONVEYANCES.—An insolvent debtor 
sold his goods to one having knowledge of his condi- 
tion, at invoice prices, which was a fair valuation. 
The purchaser paid certain claims, and paid the bal- 
ance in cash to the debtor, who applied the cash re- 
ceived to payment of his other creditors, in accord- 
ance with the terms of the sale, reserving no benefit to 
himself: Held, that the sale was not fraudulent as to 
creditors. — EUFAULA GROCERY CO. Vv. PETTY, Ala., 22 
South. Rep. 505. 
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68. FRAUDULENT CONVEYANCES—Burden of Proof.—In 
a creditors’ suit to set aside a deed, where it was al- 
leged and proved that complainant’s claim against the 
grantor antedated the conveyance, and that the 
grantor was insolvent, to the knowledge of the grantee, 
the burden was on the grantee to aver and show an 
adequate consideration passing from him to the 
grantor for the land, in what it consisted, and how it 
was paid.—MARTIN V. BERRY, Ala., 22 South. Rep. 493. 


69. FRAUDULENT CONVEYANCES—Consideration.—In a 
contest between a vendee and creditors of the vendor, 
the adequacy of the consideration, if it be a valuable 
consideration, will not be inquired into, except for the 
purpose of throwing light on the intention of the par- 
ties.—JONES V. DUNBAR, Neb., 71 N. W. Rep. 976. 


70. FRAUDULENT CONVEYANCES — Consideration.—In 
determining the indebtedness of a grantor at the time 
of conveyances alleged to have left him without means 
to pay his existing debts, his indebtedness for advances 
made to him by the other party to a contract, to en- 
able him to perform the same, dates from the time the 
advances were made, not from the date of the con- 
tract; such advances not being provided for by the 
contract.—FaIR HAVEN MARBLE & MARBLEIZED SLATE 
Co. v. OWENS, Vt., 37 Atl. Rep. 750. 


71. FRAUDULENT CONVEYANCES—Deed of Gift to Wife. 
—A deed reciting a consideration of one dollar and 
love and affection, executed by husband to wife, puts 
any one relying on the wife’s title on inquiry; and 
hence a purchaser cannot claim that he believed that 
the land was the wife’s separate property, and took 
without notice of the rights of creditors. — NEW EN- 
GLAND LOAN & TRUST CO. v. AVERY, Tex., 41 8. W. Rep. 
673. 

72. FRAUDULENT CONVEYANCES — Husband and Wife. 
—On a question as to the validity, as against creditors, 
of a conveyance of property from a husband to his 
wife, in payment of an alleged indebtedness, a charge 
which expressly leaves the question of the bona fides of 
such indebtedness to the jury is not erroneous, though 
it calls attention to the absence of any notes, book 
charges, or other contemporaneous evidence of the 
debt.—HINCHMAN V. PARLIN & ORENDORFF CoO., U. 8. 
C. C. of App., Fifth Circuit, 81 Fed. Rep. 157. 


73. GARNISHMENT—Lien. — Section 5309, Gen. St. 1894, 
which provides that the service of the summons upon 
the garnishee shall attach and bind all property be- 
longing to the defendant in his hands at the date of 
such service, construed, and held, that the garnishee 
cannot be held for property coming to his possession 
or control after the service of the summons in the pro- 
ceedings against him. — MCLEAN v. Sworts, Minn., 71 
N. W. Rep. 926. 


74, GARNISHMENT—Lien.—Under Code, § 2957, provid- 
ing that the service ofa garnishment shall create a 
lien in favor of the plaintiff, and section 2946, requiring 
the garnishee to answer “whether he was indebted to 
defendant at the time of the service of the garnish- 
ment, at the time of making his answer, or at any time 
intervening between the time of service and the time 
of making the answer,” etc., the lien attaches to any 
debt owing at the time of the service or at the time of 
the answer, or becoming due at any time between the 
service of the answer and the contest thereof, or in the 
future, under a contract existing at the time of the 
service of the answer, but not to any debt after the 
making of the answer,or to any property of the de- 
fendant in the hands of the garnishee thereafter ac- 
quired.—HENRY V. MCNAMARA, Ala., 22 South. Rep. 428. 

75. GIFT OF LAND — Verbal Agreement — Specific Per- 
formance. — Where a father placed his son in posses- 
sion of land under a verbal promise ofa gift, and in 
reliance on the promise the son made valuable im- 
provements, they were a sufficient consideration for 
the promise, and were such performance of the agree- 
ment us to entitle his widow and children to specific 
performance. — HUBBARD V. HUBBARD, Mo., 418. W. 
Rep. 749. 














76. HOMESTEAD—Estoppel to Assert.—The homesteg 
of married persons may be property the title to whieh 
is in either the husband or wife, and, to be valid, 
mortgage thereof must be signed and acknowl 
by both the husband and wife. The fact that they ay 
not living together at the time of the execution of th 
instrument does not affect the rule or rob it of anyg 
its force.—FRANCE V. BELL, Neb., 71 N. W. Rep. 984. 


77. HOMESTEAD — What Constitutes. — A portion of, 
lot owned by a debtor, and inclosed by a fence, with 
rented house thereon, and not used in connection with 
his homestead, but adjacent to the lots upon which hy 
resides with his family, cannot, by filing a declaratigg 
of homestead be made a part of the homestead, unde 
Civ. Code, § 1237, providing that ‘‘the homestead eon 
sists of the dwelling-house in which the claimant 
sides and the land on which the same is situated.” 
RE LIGGRT, Cal., 49 Pac. Rep. 211. 


78. HUSBAND AND WIFE—Levy on Separate Property, 
—In an action for wrongful levy on goods bought with 
the wife’s separate funds, it is error not to charge tha 
plaintiff must prove the extent to which the wifes 
funds entered into the purchase of such goods, it ap 
pearing that a part thereof was community property, 
—POTTER V. KENNEDY, Tex., 41S. W. Rep. 711. 


79. HUSBAND AND WIFE—Mortgages—Subrogation,- 
Money borrowed on mortgage of a wife’s separate lant 
is community property, and hence, on payment them 
with of the husband’s debt, the wife is not entitled? 
subrogation to the creditor’s securities against th 
husband. — CANFIELD V. MOORE, Tex., 41 S. W. Rep, 
718. 


80. HUSBAND AND WIFE—Note — Co-Makers.—Wher 
the wife, as co-maker with her husband, signs a note 
payable at a bank,and hence governed by the com 
mercial law, and itis sold before maturity, for value, 
to a purchaser having no notice of defenses existing 
between the original parties, the wife cannot escap 
liability by showing that she was a mere surety onth 
note, within Code, § 2349, providing that a wife shal 
not become surety for her husband. — Scorr v, Tat, 
Ala., 22 South. Rep. 447. 

81. INJUNCTION—Nuisance.—A court of equity hast 
power to enjoin the continuance of a nuisance whig 
is likely to produce irreparable injury. Unlawfaly 
obstructing a stream, and thereby by causing an ove 
flow of water so as to fill the cellar of another to bi 
damage, constitutes a nuisance. — MAsoNIc TEMP 
ASSN. V. BANKS, Va., 278. E. Rep. 490. 

82. INJUNCTION—Want of Equity.—A fraudulent tram 
feree of property of a debtor is not entitled to thet 
terposition of equity to restrain the enforcement 
garnishment proceedings at law, by a creditor of 
debtor, pending a suit in equity by other creditorm® 
subject the same property to the payment of theirdé 
mands against such debtor.—CHESAPEAKE GUANO 
v. MONTGOMERY, Ala., 22 South. Rep. 497. 

83. INSOLVENCY — Corporation—Proof of Claims. 

a proceeding for the settlement of the affairs of a0 

solvent corporation, wherein, in pursuance of a dee 

of the court of appeals, an order was passed pres¢ 

ing that all claims be proven before a certain ¢ 
therein specified, or otherwise be barred, and req 
ing the receivers to give notice of such order byP 
lication thereof, which pubjication was duly madéé 
petition of certain creditors, who had failed to pre 
their claims within the prescribed time, for a spé 
order permitting them to file the same, notwith 
ing the expiration of the time so prescribed, is wit 
out merit, where it is conceded in such petition thatl 
is impossible for the lower court to afford such 
and the order limiting the time to prove claims ¥# 
given due consideration. — ABRAHAM Vv. M«RC 
Trost & DEPOSIT CO. OF BALTIMORE, Md., 37 All. Rep. 
646. 

84. INTOXICATING LIQUOR—Sale—Club.—W here intox! 
cants are purchased with the funds of an incorpora® 
club, a sale of any part of the same to one of the me 
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pers of the club, by a steward acting for the corpora- 
tion, receiving a monthly salary for his services, ren- 
ders such steward guilty of a violation of the local op- 
tion law.—KRNAVEK V. STATE, Tex., 418. W. Rep. 612. 

85. JUDGMENT — Pleading. — A party is bound by the 
allegations of his pleadings, and is not entitled to re- 
cover a judgment against one of two defendants as a 
city treasurer, when the petition alleges that the de- 
fendants are jointly indebted to plaintiff as a banking 
firm, but must recover against both defendants, or 
wholly failin the action; and it was proper for the 
trial court to so instruct the jury. — CITY OF SYRACUSE 
y. REED, Kan., 49 Pac. Rep. 259. 

86. LANDLORD AND TENANT — Assignment of Lease.— 
Acontract accepting the assignment of a lease made 
toa firm, and assuming the obligations thereof, is not 
within the statute of frauds, though the signature of 
the assignor is in the firm name, where it is executed 
by a member of the firm authorized by the other mem- 
bers, and where the assignees have taken possession 
of the demised premises and have paid rent.—EDWARDS 
y. SPALDING, Mont., 49 Pac. Rep. 443. 

87. LANDLORD AND TENANT — Lease — Renewal. — A 
lease reciting that it was forthe term of five years, and 
renewable from time to time, and for such periods as 
the lessee may elect, does not, by reason of the pro- 
vision that all debts, present or future, of lessor to the 
lessee, shall be an offset against rents due or to be- 
come due, and that the lessee may, under this con- 
tract, hold and defend his possession for payment and 
settlement of any indebtedness that he may have 
against the lessor, and may defend it against all claims 
of him, or any one claiming through him, entitle the 
lessee, without a renewal, to remain in possession till 
such time‘as the lessor ceases to contract debts to him 
in excess of the amount of rents reserved. — STROUSSE 
Vv. BANK OF CLEAR CREEK COUNTY, Colo., 49 Pac. Rep. 
260. . 
88. LIFE INSURANCE—Premium—Waiver of Forfeiture. 
—An insurance company, by accepting part cash and 
assured’s note for the balance of the premium after 
the maturity thereof, waived any forfeiture of the pol- 
icy for non-payment at maturity. — NEW YORK LIFE 
Ins. Co. v. SMITH, Tex., 41 8. W. Rep. 680. 

89. LIMITATIONS—Runoning of Statute.—A right of ac- 
tion accrued to H,a married woman, before section 
4986, Rev. St., was amended, March 26, 1883, so as to re- 
move her disabilities as to actions concerning ber sep- 
arate property: Held, that her rights must be deter- 
mined by the statute of limitations in force at the time 
her right of action accrued, and that the removal of 
her disabilities by said amendment did not have the 
effect to cause the statute of limitations to begin to 
Tun @gainst her.—Ham V. Kunzi, Ohio, 47 N. E. Rep. 
536. 


90. MANDAMUS—Unavailing Writ.—It is a fundamental 
principleof the law of mandamus that a writ will never 
be granted in cases where, if issued it, would prove un- 
availing.—STATE V. MAYOR, ETC., OF CITY OF NEW OR- 
LEANS, La., 22 South. Rep. 370. 

91. MARRIED WomAN—Separate Property—Contract. 
—Where an application to purchase building and loan 
association stock provided that on acceptance the 
stock should be delivered, and that the application and 
its acceptance shovld constitute the contract, the 
transaction is completed by delivery of the stock, 
though the purpose of the purchase, not expressed in 
the contract, was to obtain a loan from the association 
thereon; and hence such a contract by a married 
woman involves only the disposition of her money, 
and her signature and her husband’s written consent 
are not requisite, under Code, §§ 2346, 2348.—PIONEER 
Savincs & LOAN Co. v. THOMPSON, Ala., 22 South. Rep. 
511. 

92. MASTER AND SERVANT—Negligence.—A day laborer 
on a working train of a railroad company, who has 
sustained an injury by the derailment of one of its 
cars, occasioned by a small stick of wood lying on the 
track, cannot recover damages of his master without 











showing that the piece of wood was there through the 
direct and immediate fault of his servants.—SMITH V. 
Louisiana & N. W. R. Co., La., 22 South. Rep. 359. 

93. MASTER AND SERVANT — Negligence—Safe Appli- 
ances.—A railroad company transporting lumber on 
low-sided gondola car owes to its employees a personal 
duty to provide such cars with strong and safe side 
standards; and, if it delegates this duty to an employee 
it is liable for his negligence, resulting in injury to an- 
other employee, though it furnished him with proper 
standards.—PENNSYLVANIA R. Co. v. LA RUE, U.S. OC. 
C. of App., Third Circuit, 81 Fed. Rep. 148. 


94. MASTER AND SERVANT—Railroads—Negligence and 
Contributory Negligence.—The car, on the spur or side 
track in which men are employed loading it with 
heavy lumber, should not be subjected to any contact 
with moving trains, at least without notice or warning 
to the men thus employed; and if, without such notice, 
one of the men is killed by the fall of the lumber dis- 
lodged and falling on him, caused by the jolt incident 
to coupling the car, in which the men are at;work, with 
other cars, the railroad company will be responsible in 
damages.—RaGLAND v. ST. Louis, I. M. &8. Ry. Oo., 
La., 22 South. Rep. 366. 


95. MECHANICS’ LIENS — Priority—Lis Pendens.—On 
filing a mechanic’s lien claim, it relates back to the 
date of the first work by the claimant, as against lis 
pendens filed before the lien claim in an action to fore- 
close a mortgage given after the commencement of 
work by the claimant, under Sess. Laws 1893, pp. 33, 34, 
§§4,5, providing that mechanics’ liens are preferred to 
all incumbrances attaching after the commencement 
of work by the claimant, but that no such lien shall 
exist unless a claim is filed within a certain time after 
the completion of the work.—NASON V. NORTHWESTERN 
MILLING & POWER OO., Wash., 49 Pac. Rep. 235. 


96. MECHANICS’ LIENS —School Houses.—The me 
chanic’s lien law having omitted to expressly give the 
right to a lien on such a building, a subcontractor has 
no lien for work done or materials furnished in the 
construction of a public school house.—WHITESIDE V. 
SCHOOL Dist. NO. 5 OF FLATHEAD COUNTY, Mont., 49 
Pac. Rep. 445. 

97. MORTGAGE FORECLOSURE—Bona Fide Purchaser. 
—He who buys property at a mortgage foreclosure 
sale, having no notice that the mortgage was affected 
with usury, may be an innocent purchaser, though the 
mortgagee was not.—HooTs v. WILLIAMS, Ala., 22 
South. Rep. 497. 

98. MoRTGAGES—Foreclosure—Parties.—In foreclos- . 
ure of a purchase-money mortgage, a prior judgment 
creditor of the mortgagor, which bought the land at 
execution sale under its judgment, and claims its title 
is paramount, is a proper party defendant.—BISBEE Vv. 
CAREY, Wash., 49 Pac. Rep. 220. 

99. MUNICIPAL CORPORATIONS — Defective Streets— 
Contributory Negligence.—In an action by a husband 
against acity for injuries to his wife caused by a de- 
fective street, it was error to charge that plaintiff 
must show that he was free from contributory negli- 
gence before he could recover, where plaintiff was not 
present when the accident occurred, and in no way di- 
rected his wife’s movements.—GARMANY V. OITY OF 
GAINESVILLE, Tex., 418. W. Rep. 731. 

100. MUNICIPAL CORPORATIONS—Duties and Powers of 
Mayor and Council.—Where the council of a city or- 
ganized under the “Act forthe organization of cities 
and villages,” have passed upon and allowed a claim 
against such city, and ordered a warrant upon the 
city treasury to issue for the amount thereof, it is the 
duty of the mayor, on the presentation of such war- 
rant to him for that purpose, to sign the same, and the 
performance of such duty may be enforced by man- 
damus.—RICE V. GWINN, Idaho, 49 Pac. Rep. 412. 

101. MUNICIPAL CORPORATIONS—Notice of Injuries.— 
The giving, within the prescribed 30 days, of the notice 
required by Ft. Worth City Charter, § 159), of injuries 
by defective streets, etc., is a condition precedent to 
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recovery from the city for such injuries.—CITY OF FT. 
WORTH V. SHERO, Tex., 41°S. W. Rep. 704. 

102. MUNICIPAL CORPORATIONS — Ordinances. — The 
prohibition of the erection or reconstruction, in wood, 
of buildings within what are termed the ‘fire limits,” 
is within the scope of municipal government.—STaTE 
v. O'NEILL, La., 22 South. Rep. 352. 

103. MUNICIPAL CORPORATIONS—Validity of Bonds— 
Excessive Issues.—Bonds of a municipal corporation, 
which are void because in excess of the constitutional 
limit of indebtedness, are not to be counted in estimat- 


ing the indebtedness of the corporation, with reference * 


to the validity of another issue of bonds, either be- 
cause they were not repudiated, but were paid with 
the proceeds of another void issue, which were subse- 
quently repudiated, or on the ground that the indebt- 
edness originally paid by the proceeds of the void 
bonds could be enforced by the holders of such bonds 
by subrogation, or on the ground that a suit might 
have been maintained by the purchasers of the void 
bonds to recover back the money paid, no such suit 
having ever been brought.—ASHUEL OT NAT.BANK V. 
Lyon County, Iowa, U.S. C.C., N. D. (Iowa), 81 Fed. 
Rep. 127. 

104. NEGLIGENCE—Escape of Electricity.—Escape of 
electricity from a street railway, to the injury of a 
horse being driven on a public street, is presumptive 
proof of negligence in the operation of the railway. 
** Res ipsa loquitur.””—TRENTON PASSENGER Ry. Co., CON- 
SOLIDATED, V. COOPER, N. J., 37 Atl. Rep. 730. 

105. NEGLIGENCE—Independent Contractor.—Under 
one’s contract with mine owners, by which his sons 
are to cut coal for a certain amount per ton for all they 
can dig, and he is to furnish the tools, powder, and 
“stuff” for the work, and the “bank boss” is to have 
control of the work, the sons are employees of the 
mine owners, and not independent contractors.— 
DRENNEN VY. SMITH, Ala., 22 South. Rep. 442. 


106. NEGLIGENCE — Pleading.—In an action for the 
death of one run over by atrain, it was error to sub- 
mit to the jury the issues whether the employees in 
charge of the train might have discovered deceased in 
time to have avoided the accident, and failed to use 
care to do so, or, having discovered him, failed to use 
care to avoid the accident, where such specific acts of 
negligence were not pleaded in the petition.—Hovus- 
TON, E. & W. T. Ry. CO. v. POWELL, Tex., 41S. W. Rep, 
695. 

107. NEW TRIAL—Excessive Damages.—It is the duty 
of the trial court which finds that a verdict for dama- 
ges for bodily injuries negligently inflicted is exces- 
sive in amount, and that such excess is not due to in- 
advertence or errors in calculation, but is excessive in 
view of the character and extent of the injuries sus- 
tained, and does not express the real opinion of the 
jury as to the allowance justly to be made, to set such 
verdict aside and award a new trial of the cause; and 
the error of its failure to do so cannot be cured by or- 
dering a remission of a portion of the sum adjudged to 
be excessive."— ATCHISON, ETC. R. Co. v. RICHARDS, 
Kan., 49 Pac. Rep. 436. 

108. PARTIES—Water Company’s Franchise.—A re- 
ceiver of a water company, appointed by the United 
States court, is not a necessary party to an action by a 
city against the company to forfeit a franchise granted 
the company by the city, and a contract between the 
city and company, for failure of defendant for 
more than 60 days to supply the city with wholesome 
water as required by such franchise and contract.— 
PALESTINE WATER & POWER CO. V. OITY OF PALESTINE, 
Tex., 41S. W. Rep. 659. 


109. PARTITION—Lien on Share of Co-owner.—Parti- 
tion of land will not be delayed until the establish- 
ment, on an accounting in a pending suit in equity, of 
the amount of a possible lien in favor of one of the co- 
owners upon the shares of the others. Such lien will 
attach to the divided shares, and rights acquired pen- 
dente lite will be subject thereto.—POMEROY v. PoM- 
EROY, N. J., 37 Atl. Rep. 754. 











110. PARTNERSHIP—Notice.—Notice to one member 
of a firm that one to whom goods are sold by the firm 
is no longer the agent of a company, and that the 
goods are for his own use, is notice to the firm.—ADams 
OIL Co. v. CHRISTMAS, Ky., 418. W. Rep. 545. 


1ll. PaRTY WALLS.—A weakening in a party wall in. 
cident to the joining of a building thereto in the ecusg- 
tomary and proper manner does not violate a legal 
duty, nor a contract providing that nothing shall be 
done to impair the strength of the wall asa party wall, 
MCMINN V. KARTER, Ala., 22 South. Rep. 517. 


112. PLEADING — Inconsistent Defenses.—An answer 
denying in one paragraph that medical services sued 
for were rendered at defendant’s request or for him, 
and in another, without denying that fact, relying, to 
defeat recovery, on the fact that they were unskillfully 
performed, and of no value, presents inconsistent de- 
fenses; and it is proper to require defendant to elect. 
Civ. Code, § 113, subsec. 4.—BLacK v. HOLLOway, Ky., 
41S. W. Rep. 576. 


113. PRINCIPAL AND AGENT—Bona Fide Mortgagees.— 
An agent employed, by appointment in writing, by 
one representing himself to be the owner of certain 
land, to negotiate for him a loan on mortgage, who, in 
the line of such employment, examined the title to the 
land offered as security, for the purpose of inducing 
the making of such loan by means of his representa- 
tions that the mortgagor had a perfect title, was in no 
sense the agent of the mortgagee. — FARMER V. AMBRI- 
CAN MOrTG. Co. OF SCOTLAND, Ala., 22 South. Rep. 426. 


114. PRINCIPAL AND AGENT — Liability to Third Per- 
sons. — When a known agent acts within the scope of 
his authority in contracting a debt, the presumption is 
that credit is extended to the principal.—ANDERSON V. 
TIMBERLAKE, Ala., 22 South. Rep. 431. 


115. PRINCIPAL AND AGENT—Notice to Agent.—Notice 
to an agent purchasing goods that another than the 
seller has an interest therein is notice to the principal. 
—BRAMBLETT V. HENDERSON, Ky., 41S. W. Rep. 575. 


116. PRINCIPAL AND SURETY — Subrogation.—A surety 
paying without suit a note providing for attorney’s 
fees in case of suit is subrogated to such provision, 
and may recover such attorney’s fees in a suit against 
the maker.—BEVILLE V. BOYD, Tex., 418. W. Rep. 670. 


117. QUIETING TITLE—Notice.—Plaintiff is entitled to 
a decree quieting his title to the stone in a certain 
tract of land, it appearing that defendant had notice 
of plaintiff's title at the time he took a deed tothe 
land, without a reservation of the stone. — TENNEY V. 
Hatcu, Ky., 41S. W. Rep. 559. 


118. RAILROAD COMPANY—Discharge of Receiver—Lia- 
bility of Company. — Where, pending a suit for per- 
sonal injuries against the receiver of a railroad com- 
pany, sustained during his management of the road, 
the receiver is discharged, and the road turned back 
to the company without sale, the cause of action con- 
tinues against the company without allegation or 
proof by plaintiff that the receiver invested the earn- 
ings of the road in betterments. — INTERNATIONAL & G. 
N. R. Co. v. Cook, Tex., 41S. W. Rep. 665. 

119. RAILROAD COMPANY—Elevated Railroad on Street 
—Damages.—General benefits from construction ofa 
railroad cannot be set off against damages to property 
from such construction, but only such benefits as are 
peculiar to the property.—LAaKE ROLAND EL. Ry. Co. Vv. 
FRICK, Md., 37 Atl. Rep. 650. 

120. RAILROAD COMPANIES—Evidence — Negligence.— 
The fact that a railroad train was behind time, or that 
there was acurve at that point, was not evidence of 
negligence in approaching a crossing. — NORTHERN 
CENT. Ry. Co. v. Mepairy, Md., 37 Atl. Rep. 796. 

121. RECEIVERS—Appointment — Attack.—A creditor 
having brought suit against a private corporation ina 
federal court, and caused its property to be attached 
and sequestered upon a vendor’s lien, which was sub- 
sequently ordered to be surrendered to a receiver who 
had been previously appointed by a court of a State, 
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cannot therein successfully assail the order of ap- 
pointment for informality in the proceedings without 
praying for judgment on its demand, or disclosing a 
well-grounded claim for damages against the receiver 
personally. — REMINGTON PaPg#R CO. V. WATSON, La., 
mSouth. Rep. 355. 

12. Receivers — Release.—It is error for a court by 
which areceiver was appointed to refuse to release 
from its custody lands in the hands of the receiver, 
and permit a sale thereof under a power in a trust 
deed which is a first lien thereon, where it is clear that 

the lands are not worth enough to pay more than half 

the debt secured by the deed. — ScoTT Vv. CRAWFORD, 

Tex., 41S. W. Rep. 697. 

123, RECEIVERS — Sales under Attachment. — It isin 
the discretion of the court in which receivership pro- 
ceedings are pending to refuse to permit a sale of the 
property on attachment issued from another court, 
though it was levied before the receiver was ap 
poluted. — SOUTHWESTERN INV. V. CRAWFORD, Tex., 41 
§. W. Rep. 720. 

14. RELIGIOUS SOCIETIES — Authority of Priest. — A 
eburch and school belonging to a religious corporation 
were for eight months eutirely in charge of the priest, 
who collected and disbursed ail funds, the trustees 
holding no meeting, and taking no part inthe manage- 
ment. The priest borrowed money to build an addi- 
tion to the school. The trustees knew that the addition 
was being built, and that the corporation was without 
funds, and retained the building so erected: Held, 
that the corporation was liable for the borrowed 
money. — RoMAN CATHOLIC CONGREGATION OF THE 
QHURCH OF THE ANNUNCIATION V. O'LEARY, Colo., 49 
Pac. Rep. 422. 

125. REMOVAL OF CausESs—Citizenship.—When a peti- 
tion for the removal of a cause from a State to a fed- 
eral court alleges facts to show that a defendant, who 
isa citizen of the same State as the plaintiff, has been 
joined merely for the purpose of defeating the juris 
diction of the federal court, it is open to the plaintiff 
to join issue upon the facts so alleged; and thereupon 
the court will hear the evidence, and decide accord- 
ingly, but, unless issue is joined, the facts alleged in 
the petition, if supported vy affidavit, will be taken as 
true, and the cause will be remuved.— DURKKE V. ILLI- 
NoIs CENT. R. Co., U. 8S. OC. C., N. D. (lowu), 81 Fed. 
Rep. 1. 

125, REMOVAL OF CaUsEs—LOCal Prejudice. — Under 
the acts of 1837 88, a cause Gan only be removed from a 
State to a federal court on the ground of local preju- 
dice before the triul of the case; and the submission 
ofa demurrer to the petition, based upon the ground 
that the petition fails to show a cause of action, and 
the ruling of the court thereoa, constitute a trial of 
the case, such as to prevent the removal. — HoBakrt v. 
ILLINUIS CeNT. R. Ovo., U. 8. CO. C., N. D. (Lowa), 81 Fed. 
Rep. 5. 

127, REMOVAL OF CaUsEs — Proceeding to Probate 
Will.—Tne only way to contest a will uoder the Arkan- 
888 statutes being by objection to its probate, or by ap- 
peal to the circuit court from the order of the probate 
court, such a proceeding may be removed to the fed- 
eral court in a proper case. — FranZ V. WAHL, U. 8. 
D.C., E. D. (Ark).), 81 Fed. Rep. 9. 

128. SaLE — Action for Price. — In an action on notes 
given for the price of a soda fountain sold by plaintiffs 
to defendunts in January, 1883, to be paid for in 
monthly payments, it was not error to charge that if 
defendants claimed in July, 1888, that they bad re- 
jected the fountuin, and held it subject to plaintiff's 
order and then continued to make monthly payments 
until November, such facts were evidence that the 
claims of defects were unfounded. — HopGE Vv. TuFTs, 
Ala., 22 South. Rep. 422. 

129. SaLEs — Chattel Mortgage. — A buyer cannot, in 
an action for the price, attack the seller’s title on the 
ground that the sale by which such title was acquired 
was in fraud of creditors of the first seller, where the 
buyer, though a creditor of the first seller, had no lien 


on the goods.—FirstT NaT. BANK OF SHERIDAN V. CO. D. 
WooDWORTH Co., Wyo., 49 Pac. Rep. 406. 

130. SALES — Fraud — Rescission.—A seller, claiming 
goods that, through the buyer's misreprerentations as 
to financial condition, had been sold on credit, as 
against an attachment creditor of such buyer, may in- 
troduce in evidence a statement of financial condition 
made by the buyer and sent toa certain merchant, 
where the buyer, prior to the sale, had referred the 
seller to such stutement, and the seller had written to 
and received a reply from suid merchant stating what 
the buyer claimed to be worth. — MCKENZIE V. WEINN- 
MAN, Ala., 22 South. Rep. 58. 


131. SLANDER—Privileged Communications. — Legal 
malice is conclusively settled by a default in ap action 
of slander, where the words are actionable per se; 
and hence, on an inquisition of damages after the de- 
fault, the words cannot be hel¢ privileged by reason 
of the circumstances under which it isshowa they 
were spoken.—H#YWARD V. SANNER, Md., 87 Atl. Rep. 
798. 

182. STATUTES—Approval or Repeal—Computation of 
Time.—Sundays are excluded in computing the periods 
of 10 days, under Ounst. art, 5, § 16, providing that “any 
bill which shall not be returned by the goveruor with- 
in 10 duys (Sundays excepted) after it shull have been 
presented to him, shall be omealawin like manner 
as if he had signed it; unless the general assembly 
shall, by their adjournment, prevent its return, in 
which case it shail be filed with his objections in the 
office of the secretary of state, within 10 days after 
such adjournment, or become a law.’”’— PEOPLE V. Rosg, 
Ill., 47 N. E. Rep. 518. 

138. StaTe—Suits against State. — The legislature has 
the right to authorize suits against the State. The au- 
thority to sue covers authority to bring an action to 
prevent prescription of the judgment obtuined under 
the origiual authority grunted.—CaRvER V. STaTE, La., 
22 South. Rep. 4C0. 


134. TAXATION—Exemptions - Validity.—Const. art. 7, 
§§ 1, 2, declure that ‘‘ull property not exempt under 
the laws of the United States or under this constitution 
shall be taxed ;” that the legislature shall provide a 
uniform and equal rate of taxation on ‘‘all property in 
the State, provided that a deduction of debts from 
credits may be authorized;” and ‘‘that the property 
of the United States, and of the State, counties, school 
districts, and other municipal corporations, and such 
other property a3 the legislature may by general laws 
provide, shall be exempt from tuxation:” Held, that 
the words ‘‘and such other property,’’ ete., re er to 
property of the same general character as that 
specially enumerated, and do not authorize the legis- 
lature to exempt any private property. —STaTE Vv. 
DANIKL, Wash., 49 Pac. Rep. 243. 


135. TaxaTION—Inheritance Tax.—Constitutionality. 
—St. 1893,p. 198, establishing a collateral inheritance 
tax, is not unconstitutional, as a discrimination be- 
tween persons standing in the same relation, merely 
because it does not tax inheritance by brothers and 
sisters of deceased, and does tax inheritances by chil- 
dren of such brothers and sisters, while Civ. Code, § 
1386, provides that in certain cases the children of de- 
ceased brothers and sisters may take by representa- 
tion, since such regulation of descent is not a classifi- 
cation for the purpose of taxation.—Is RE WILMER. 
DING’s EsTaTE, Cal., 49 Pac. Rep. 191. 


136. TAXATION OF RAILROAD.—A railroad, not the 
property of a railroad company, and neither owned vor 
operated under a franchise by an inJividual or an un- 
incorporated association, is not subject to taxation by 
the State board of assessors.—STATE V. STATE BOARD 
OF ASSESSORS, N. J., 87 Atl. Rep. 729. 

187. TaxXaTION—Peddlers.—Gen. St. § 3312, subd. 13, 
authorizing towns “to license, tax, regulate, suppress 
and prohibit” peddlers, empowers them to exuct a li- 
cense as peddlers from such persons only as can be 
termed such in the signification of the word as there 
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used ; and hence an ordinance which attempts to en- 
large such signification is to that extent void.—KEN- 
NEDY V. PEOPLE, Colo., 49 Pac. Rep. 373. 

138. TRESPASS — Dumuges.—The erection of a bulk- 
head on one’s own land, whereby the lands of another 
are flooded, is not a trespass; and hence an action for 
damuges by such flooding is not within Code Civ. 
Proc. § 338, subd. 2, providing limitation of actions for 
‘trespass on realty.”—HICKS V. DREW, Cal., 49 Pac. 
Rep. 189. 


139. TRESPASS — Partnership — Penalty for Cutting 
Trees.— While one is liable for the consequential dam- 
ages from the tortious cutting of trees by his partner 
in the prosecution of their business, he, not having 
known of or authorized the cutting, is not liable for 
the penalty therefor under Code 1886, § 3296, providing 
that any person who cuts duwn trees ‘‘ou land not his 
own, willfully and knowingly, without the consent of 
the owver, must pay to the owner $10 for every such 
tree.”— WILLIAMS V. HENDRICKS, Ala., 22 South. Rep. 
439. 

140. Trust Fonps—Deposit with Bank.—It is not 
within the power of the treasurer of a schoul district, 
by a general deposit of funds held by virtue of his of- 
fice, to create between such district und his bunker the 
relation of debtor and creditor.—STaT& V. MIDLAND 
STATE BaNK, Neb., 71 N. W. Kep. 1011. 


141. Usury—Limitation of Actions.—The “usurious 
transaction” from which limitations run against an 
action to recover twice the amount of usurivus inter- 
est paid to a nationul bunk (Rev. St. U. 8. § 5198) occurs 
only when an amouut greuter than the principal and 
legal interest has been paid, or judgment recovered 
for such an amount, as the creditor can until that time 
purge the usury by crediting the excessive interest on 
the principal.—First NaT. BaNK OF GADSDEN V. DEN- 
SON, Ala., 22 South. Rep. 518. 

142. VENDOR AND PURCHASER—Contract—Assignment. 
—A land contract stipulating that the purchase money 
paid should be forfeited in sale of failure to puy the 
remainder of the price by a certain date, but thut the 
obligation to purchuse at the priced named should 
continue binding on the vendee, was not a mere option 
which became forfeited by vendew’s failure to make 
such payment by the date specifled.—H#&MAN V. WADE, 
Mo., 41S. W. Rep. 740. 

143. VENDOR AND PURCHASER—Covenant of Warranty 
—Estoppel. — A grantor is not estopped by his 
covenant of warranty from enforcing an existing 
mortgage on the property which is afterwards as- 
signed to him, it having been expressly understood 
when the deed was made that the property wus sold 
subject to such mortgage, and the consideration hayv- 
ing been agreed on with that understanding.—HaMILL 
Vv. INVENTORS’ MAaNUFG. Co.,N. J., 87 Atl. Rep. 7738. 

144. VENDOR AND PURCHASER--Fraudulent Repre- 
sentation of Title.—Where the vendor falsely stated 
that the land was swamp land, and that a deed from 
the county to himself was the only conveyance, and 
the validity of his title depended on the truth of such 
statements, and the purchaser, in reliance thereon, 
waived abstract of title, the vendor could not contend 
that the purchaser was not justified in relying thereon 
on the ground that he had equal oppurtunity to 
judge of the title—H«&RMAN Vv. HaLL, Mo., 41 8S. W. Rep. 
7133. 


145. VENDOR AND PURCHASER—Sale of Lands—Broker. 
—A broker for the sule of land at a price fixed cannot 
bind the owner by representation or contract, and the 
owner’s offer to sell cannot be varied by the broker’s 
letter of acceptance reciting that the purchaser under- 
stands thatthe property is of certain dimensions.— 
PLANER V. EQUITABL& LIFE ASSUR. SOC. OF THE 
UNITED STATES, N. J., 37 Atl. Rep. 668. 

146. WaTERS — Obstructing Surface Water—Adverse 
User.—In an action for damages to plaintiff's premises 
from ano overflow caused by defendant ruilroud com- 
pany’s embankment and defective culverts, which 





obstructed the natural flow, a plea which merely avers 
that defendant constructed its embankment and cul. 
verts more than 10 years prior to the injury, and hag 
maintained them in the same condition ever since, 
does not show an adverse user without further aver. 
ring that like effects resulted at intervals during the 
10 years, without complaint from plaintiff.—SHauHay y, 
ALABAMA GREAT SOUTHERN R. Co., Ala., 22 South, Rep. 
449. 

147. WaTERS—Prescriptive Rights—Riparian Proprie. 
tors.—No prescriptive right to the use of the water ofa 
stream can be acquired by one riparian proprietor, ag 
against another, by a use of the water at times when 
such use does not interfere with the latter’s use of the 
water, and when, as often as there is interference, the 
latter has protested, and sought to prevent the use,— 
UNION MILL & MINING Co. V. DANGBERG, U. 8. C. C., D, 
(Nev.), 81 Fed. Rep. 73. 


148. WiLLS—Construction.—A testator gave each of 
his children $5,500, payable in four semi-annual install- 
ments, and $500 per year, until said sums were paid, to 
his wife, and also“‘any balance from my semi-annual 
income:” Held, that the funds to be paid the children 
should be tuken from the income, and those to the 
wife from the capital.—HaMMOND V. HAMMOND, Mass.,, 
47 N. E. Rep. 535. 


149. WILLS—Estate Devised.—Property was devised 
in trust, the income to be paid to two certain benefi- 
ciaries for 10 years, and at the expiration of that time 
the principal to be paid over to them in equal shares, 
free of all trusts, ‘‘to them and to their children after 
death; the children to take among them equally the 
share of their father.” The will further provided that 
if such beneficiaries, or either of them, should die 
leaving no descendants, whatever of the property 
**shall remain in their or his possession” should go to 
acertuin corporation: Held, thit at the expiration of 
the 10 years the beneficiaries took the property abso- 
lately, the provision as to the distribution among their 
childr: n being in case of their death before the expira- 
tion of such time —BENTZ Vv. MARYLAND BIBLE SOC., 
Md., 37 Atl. Rep. 708. 


150. WILLS—Promise by Legatee.—A father, in extremis 
being about to execute a will muking his three cbil- 
dren his residuary devisees, stayed such execution In 
order to add a bequest to another person. One of the 
children, without the kn: wledge of the others, assured 
him that, if he should execute the will without change, 
his wish with regard to the intended bequest would be 
fulfilled. On this assurance he did so execute the doe- 
ument: Held, that the share in the estate of the child 
giving the assurance must contribute a third only to. 
wards making good the intended bequest.—YBARANCE 
Vv. POWELL, N. J., 37 Atl. Rep. 735. 


151. WILL—Testamentary Capacity.—Mere ignorance 
by testatrix of the kind or amount of her property will 
not invalidate her will, but only ignorance resulting 
from a mental capacity to comprehend the kind and 
amount thereof.—IN RE LIVINGSTON’S WILL, N. J., 37 
Atl. Rep. 770. 

152. WILLS—Undue Influence—Evidence.—Testatrix 
made a will disinheriting one of her daughters, with 
whom she bad quarreled a short time previvus to the 
execution of the will: Held, that evidence of this 
quarrel was immaterial on the question of undue ia- 
fluence.—IN RE KAUFMAN’S ESTATE, Cal., 49 Pac. Rep. 
192. 

153. WITNESS—Cross-examination.—W here defendant 
is culled as a witness by plaintiff, it is an abuse of dis- 
cretion to permit cross-examination going outside the 
testimony in chief, and bringing out by leading ques 
tions matters of defense.—BISHOP V. AVERILL, Wash., 
49 Pac. Rep. 237. 

154. WITN&SS—Impeachment.—A witness whose testi- 
mony is attacked as a recent fabrication may support 
the same by proof of statements made when no motive 
for fabrication existed.—JONES V. STATE, Tex., 41 8. 
W. Rep. 639. 
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